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EDITORIAL 


SINCE we last commented in these columns on the Landlord 
and Tenant (Rent Control) Bill, 1948, it has been the subject 
of a leading article and correspondence in The Times and also 
of a resolution of the Court of The Worshipful Company of 
Solicitors of the City of London. There has been little praise 
for the Bll so far and an abundance of criticism. This 
criticism is mainly directed at the retrospective operation of 
the Bill’s principal provisions, the extended jurisdiction 
conferred on rent tribunals, the absence of any attempt to 
control the payment of premiums or “ key-money”’ to a 
tenant on the transfer of an existing lease, the failure to 
provide any guide to a tribunal as to the principles which 
determine the reasonableness of a rent and the fact that this 
Bill, however worthy its motive, will only add to the confusion 
of what The Times describes as the “ rent muddle.” 

There seems to be a general impression abroad that the Bill 
does not allow a premium to be recovered from a landlord 
unless the premium was illegally paid in defiance of the 
existing Rent Restrictions Acts. In fact, if the dwelling-house 
is one in which the standard rent is fixed by reference to a 
letting made after the 14th August, 1945, the premium is 
recoverable by instalments deducted from the rent, even 
though the letting was for fourteen years or upwards and the 
premium accordingly a lawful one. This, to say the least of 
it, is completely illogical. Although there is no control at 
present, as far as the Rent Acts are concerned, on the rent 
which may be charged when a house is let for the first time, 
the existing provisions with regard to premiums apply to new 
and old houses alike, and there is no possible justification for 
making a premium returnable in one case and not in the 
other. It is not as though the Bill was intended to apply to 
all lettings made after the end of the war—in the future a 
landlord, minded to take a premium, will still be at liberty to 
do so if by some fortunate chance the standard rent of the 
premises was first fixed by reference to a letting made before 
August, 1945. The date chosen is a purely arbitrary one and, 
as far as payment of premiums is concerned, has no merit 
whatever. 

4 


Quite apart from the merits of the existing provisions of the 
Bill, we wish to mention one or two matters which are in 
urgent need of attention and which could easily be 


included. 


3y s. 2 (4) of the Furnished Houses (Rent Control) Act, 
1946, a rent tribunal, if satisfied that the cost of services 
which a landlord has contracted to supply has increased since 
1939, may approve an increased rent to cover the increase in 
such cost. It is well known that such costs have followed the 
general trend and may well have doubled in the last ten 
years, but this provision has been of no assistance to a landlord 
where the rateable value of the house is within the Rent Act 
limits. In such cases the rent cannot be increased, even 
though the tribunal has declared the increase to be reasonable, 
because the Act of 1946 does not override the Rent Acts. In 
a case where the intention of Parliament has been so clearly 
frustrated a short amendment in the new Bill would supply 
the cure. : 

By para. (i) of Sched. I to the Increase of Rent, etc., Act, 
1933, a landlord is authorised to sue for possession of a house, 
if it is required by him for his own occupation, but a great 
deal of unnecessary complication arises if the landlord’s 
interest is held by two or more persons jointly. At present 
it is necessary for such persons, if they wish to rely on this 
provision, to show that both, or all, desire to live on the 
premises. If this restriction was never intended by 
Parliament the present opportunity is available to put the 
matter right. 

Finally, we would ask the sponsors of this Bill to consider 
the position which arises on the death of a tenant of premises 
controlled by the Rent Acts. The decision in Thynne v. 
Salmon (1948), 92 Sor. J. 83, has made it unduly easy for a 
landlord to obtain possession on the death of a contractual 
tenant, and the expression “‘ member of the tenant’s family ’ 
used in s. 12 (1) (g) of the Act of 1920 to describe the person 
who may succeed on the death of a statutory tenant is so 


loose that it encourages much argument and litigation. 
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CURRENT TOPICS 


Law Society’s Conditions of Sale 

THE 1949 Revision of The Law Society’s Conditions of 
Sale, 1934, is now on sale, and the Council of The Law Society 
announce, in the January issue of the Law Society's Gazette, 
that this revision is the result of earnest consideration by the 
Council of the problem of the extent to which a vendor should 
normally accept the responsibility for giving the purchaser 
information as to compliance with planning requirements 
and user on the Ist July, 1948. A clause settled by counsel 
is now included as special condition 5. Apart from a conse- 
quential amendment in condition 34, the general conditions 
are unaltered. In London and certain other parts of the 
country the forms can be obtained from The Solicitors’ 
Law Stationery Society, Ltd. In other parts of the country, 
purchases of the conditions can be made of the local Law 
Society, thereby assisting the Soc iety funds. 


Local Authorities and Drafting for Gain 


SECTION 47 of the Solicitors Act, 1932, as amended by 
s. 23 of the Solicitors Act, 1941, contains the well-known 
prohibition against certain unqualified persons drawing 
instruments relating to real estate for reward, and its exception 
in favour of ‘‘any public officer drawing or preparing instru- 
ments in the course of his duty.’’ In a recent case at 
Nottingham, The Law Society successfully prosecuted the 
Beeston and Stapleford U.D.C. for charging for mortgage deeds 
prepared by their clerk under the Small Dwellings Acquisition 
Acts, although it was submitted (a) that neither the council 
nor the clerk had drawn the deeds, which were printed forms, 
and ()) the clerk was a “ public officer ’’ within s. 47; (c) he 
received no remuneration for drafting the deed as the last 
increase in his otherwise fixed salary was made before the 
council ever thought of placing these duties upon him ; 
(d) in the case of the council, the charges were not for 
legal work, and included a valuation fee, an accounting 
fee, a loan fee to recoup the council for the fees paid to the 
Public Works Loan Board, and a charge of {2 2s. for clerical 
time in the clerk’s department in engrossing the deed, copying, 
printing, stationery, etc. The Secretary (the organ of the 
Chartered Institute of Secretaries) for January, 1949, com- 
ments that the effect seems to be that no local authority can 
recover even expenses actually incurred under the Small 
Dwellings Acquisition Acts, and if the clerk is a solicitor 
and himself prepares the mortgage deeds, no fees can be 
charged. Even where the work is carried out by an indepen- 
dent solicitor on behalf of the council, says the Secretary, 
his fees and charges must be met out of the rates, and are 
irrecoverable from the mortgagor. It is a matter of sufficient 
public importance to merit an authoritative ruling. 


Town and Country Planning Act, 1947: Claims by 


Charitable Bodies 


WE are grateful to the Central Lard Board for some words 
of advice to charitable bodies on submitting claims on the 
£300 million fund, and their right to professional fees. The 
Board state that in question 1 of the claim form S.1, the 
words “ Land held on charitable trusts’ should be inserted 
under “ Business or description.” In the case of land for 
which a direction is sought under s. 85 (5), the Board repeat 
their advice to trustees to put in a precautionary claim before 
30th June, 1949, in respect of such land, in case the direction 
is not granted. As a further addition to the answer to 
question 1 of S.1, the words “a C.T.L. form is being 
submitted ’’ should be inserted. Only questions 1-3 (and 
question 23 or 24, where relevant) need be answered and the 
form signed. If the application to the Minister for a direction 
is later refused, the form will be returned, om nofification to 
the Board by the claimant, for the remaining questions to be 
answered. The usual contribution towards fees will be payable 
provided the necessary conditions are fulfilled, including the 
completion of the optional part of form. The arrangements 


will only apply if the land which is the subject of the applica- 
tion is claimed for as a separate unit, and if the application 
to the Minister is submitted not later than 31st March, 1950. 


Depositions and Preliminary Hearings 

THE vexed and old question whether preliminary hearings 
before magistrates in certain criminal cases are strictly 
necessary is raised again in a memorandum submitted by the 
Council of the Association of Municipal Corporations to the 
Lord Chancellor’s Committee on the taking of depositions in 
criminal cases. The memorandum suggests that the evidence 
of any witness should be admitted at any examination in the 
form of a statutory declaration, prepared before the pro- 
ceedings and used at the trial unless the defence asked that 
the witness should be present. Precedents, it is pointed out, 
are to be found in the Criminal Law Amendment Act, 1867, 
the Defence Regulations, and the Criminal Justice Act, 1948. 
It is also suggested that noiseless typewriters, shorthand 
writers and other aids to celerity should be legalised. There 
are courts in certain parts of the country where such modern 
aids support antiquated forms of procedure, but they are not 
in general use. The real trouble is that the preliminary 
hearing is an archaism in these days of broadcasting and the 
penny daily with its circulation of millions, and no amount 
of speeding it up can remove its fundamental mischief. An 
example of the kind of anomaly that can result from the 
present state of the law comes from a correspondent in Eire, 
who writes to us that the Eire Supreme Court had before them 
in the sittings opening on the 11th January an appeal from 
the Court of Criminal Appeal on a point of law certified to be 
of exceptional public importance. The lower court had held 
that a deposition of a dying man, taken when the accused was 
charged with wounding him with intent to murder, was 
admissible at his trial. It would appear that no certificate 
would have been given if there had been certainty on the 


Tt int. - 
- Solicitors and Profit Sharing 


AMID all the recent talk about incentives it is pleasing to 
see that The Law Society do not seek entirely to prohibit 
profit sharing with unqualified staff. In the January, 1949, 
issue of the Law Society's Gazette, the Council announce that 
in their view a grant of a bonus which does not rest upon any 
agreement between a solicitor and his staff does not infringe 
r. 3 of the Solicitors’ Practice Rules, 1936. They nevertheless 
insist that an arrangement with an unqualified clerk under 
which the amount of the remuneration he is paid is in any 
way dependent upon the profit costs received by the solicitor 
is an infringement of the rule. For obvious reasons this is 
right, but the Council recognise that it can be applied too 
rigidly and, therefore, announce that they are prepared to 
consider the granting of waivers under r. 5 to permit agree- 
ments for the payment of bonuses or a share of the profits 
to a solicitor’s unqualified staff if the agreement is embodied 
in a scheme which complies with certain conditions set out in 
the statement in the Gazette, which are mainly designed to 
emphasise that the scheme applies to all employees (or if 
certain classes are exclud ‘d they must be reasonably excluded), 
and that distribution does not d-pend on the amount of 
business introduced or work done or costs earned by a par- 
ticular employee or department or branch office. Full 
particulars will have to be disclosed to the Council, who will 
normally grant waivers for periods not exceeding three years, 
subject to revocation at any time by the Council, and on the 
condition that any change in the constitution of the firm 
and any variation in the scheme must be notified to the 
Council. 

Sharing of Stock Exchange Commissions 

It is disappointing that the mediation of the Governor 
of the Bank of England between the Committee of London 
Clearing Bankers and the Council of the Stock Exchange 
on the proposal to permit members to continue to share 
commissions with the banks in cases of trusts of long standing, 
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where the banks could not make a charge in respect of buying 
and selling securities, should have failed. This seems to 
make more remote than before any possibility of analogous 
arrangements with the Public Trustee and solicitors. The 
chairman of the Committee of London Clearing Bankers 
wrote to the chairman of the Council of the Stock Exchange, 
on 13th January, that the proposal for commission rebates, 
where the banks could not make a charge, was unworkable. 
The chairman of the Council at once courteously replied 
regretting the banks’ decision. The next move is to be taken 
on 25th February, when the adjourned mecting of members 
to study a resolution in favour of postponing the rules is to be 
held. Members of the Stock Exchange have ample time 
to study the respective advantages of the alternative courses 
open to them, and therefore the door is not completely closed 
to a reconsideration of the original decision to ban the sharing 
of commissions. 


Solicitors and Waste Paper 

DURING the war we frequently reminded readers of the 
need for waste paper recovery and the preservation of records, 
and solicitors generally made great efforts to these ends. 
[here is still a serious shortage of pulp, and solicitors are 
asked in the current issue of the Law Soctety’s Gazette to help 
in the conservation campaign, with strict attention, of course, 
to their clients’ interests. Of this, solicitors are the best and, 
indeed, the only judges. Another question that arises is 
whether historic considerations should dictate the preservation 
of documents. On this, solicitors will be grateful for the 
guidance of a leaflet issued by the British Records Association 
and enclosed with the current issue of the Law Soctety’s 
Gazette. This document (memorandum No. 10) consists of 
extracts from the longer memorandum No. 7, and in it will 
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be found detailed guidance on the questions as to which 
documents should always be preserved, and which should be 
considered for preservation, as well as those which may 
generally be sent for salvage. The Records Preservation 
Section of the British Records Association, who 
addressed at The Law Society’s Hall, 113, Chancery Lane, 
W.C.2, invite solicitors to consult them if they need further 
help, and express their willingness to examine any collection 
of documents and advise. 


may be 


Recent Decisions 


In R. v. Semint, on 11th January (p. 60, post), the Court 
of Criminal Appeal (the Loxp Cuter Justice and Le\ 
and PRITCHARD, JJ.) held that the doctrine of ‘ cha 
medley " no longer had any place in the law of homicide. 

In Whitehead v. James Stott, Ltd., in the Court of Appeal, on 


1ith January (p. 58, post), the MASTER OF THE RoLLs and 


SOMERVELL and SINGLETON, L.JJ., held that, where a liftman 
was injured owing to a concealed defect in his lift, thi 
employers were liable for breach of s. 22 (1) of the Factori 
Act, 1937, in that the lift was not of sound material, notwith 
standing that the defect was not apparent on a reasonab 
inspection of the lift. 

In The Oxford Group v. Inland Revenue Commisstones 
13th January (The Times, 14th January), CRooM- JOHN 
held that the use of the word “ benevolent” in the ob 
clause of the memorandum of association of the Oxford Group 


which was incorporated under the Companies Act, 1929 
company limited by guarantee, as well as othe1 
prevented the court from saying that the objects could b 
charitable in the legal sense so as to exempt the group f1 
income tax. 


RECOURSE TO 


PHOTOGRAPHY 


lu decision of Ormerod, J., in Re [tter 1948) 2 All E.R. 1052, 
determines an important practical point affecting probate 
law and practice. 

In that case the testatrix had executed a codicil to hei 
will leaving certain legacies to the plaintiffs. The amounts 
of the original legacies, however, were pasted over with slips 
of paper on which other amounts were written. The attesting 
witnesses were unable to say whether the slips were on the 
document at the time of the execution of the will, and letters 
of administration with the will annexed were granted with 
blanks in the spaces covered by the slips of paper. 

The plaintiffs commenced an action for revocation of the 
grant and asked for a fresh grant, which would admit to 
probate the original writing under the slips. 

In the course of the proceedings, the plaintiffs issued a 
summons for an order authorising the photographing of the 
will by infra-red or other process, or alternatively for the 
appointment of an expert by the court who could examine 
and photograph the will and report to the court thereon. 

The Registrar refused to make the order and the plaintiffs 
ippealed to the judge in chambers, who directed that the 
summons should be adjourned into court and that expert 
evidence might be called at the hearing of the summons. 

At the hearing, the plaintiffs called an expert witness, 
who stated that in his belief it was likely that certain photo- 
graphic processes when applied to the slips on the document 
would reveal the writing thereunder. 

[wo points arose in connection with the summons. 

Firstly, it was argued that the case was one of dependent 
relative revocation, and that in such a case, the court was 
entitled to have regard to any evidence for the purpose 
of ascertaining what was the original intention of the testatrix. 
[his doctrine of course applies to cases where it is found, or 
where it is to be presumed from the intrinsic evidence of the 
document itself, that the testator intended the _ original 
disposition to stand if the later disposition was not effectively 
made. 


words beneath the 
were ippal 


Secondly, it was argued that the 
although concealed to the unaided eye, 
within the meaning, and for the purposes, of s. 21 of the \V 
Act, 1837, if they could be ascertained by any such phot 
graphic processes and if they were “‘ apparent ”’ then th 
to be admitted to probate. 

On the question of dependent relative revocation, th 
of Re Horsford (1875), a a 3 P. ra" M. 21 B: iS in point. [| 
the codicil similarly had pieces of paper with writing past 
the amounts of the legacies, the names of tHe legatees not bi 
touched at all. The court held that the case was 
dependent relative revocation and that as regards the allt 
tions the court was at liberty to have recourse to any m 
of legal proof. In that case the court ordered the removal 
the strips and the admission to probate of thé words 
underneath. 

In Re Itter, supra, Ormetod, J., held, on the 
the case being one of dependent relative revocati 
was permissible to have recourse to such photograph 
cesses for the purpose of ascertaining the conceale: 
The processes in question would in no way endanger 
document or entail any physical interference ther 

As regards the second point, as to whether the wor 
“apparent,” in Ffinch v. Combe 1894 P. 191, whi 
also a case where slips of paper had been pasted 
court held that ‘apparent "’ for th 


words were 


s. 21 of the Wills Act, if experts using magnifyi 
when necessary, could decipher them, but that it wa 
allowable to resort to any physical interference (sucl 
use of chemicals or water) with the documents. 

Ormerod, J., considered that the use of the photogray 
processes in question did not involve any 
interference ’’ and that if, as a result, the concealed 
revealed, they were “ apparent”’ within s. 21 of th 


and that in such a case, the words underneath w 
be admitted to probate on this ground as well. 
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UNFITNESS OF HOUSES FOR HUMAN HABITATION 


PRACTITIONERS advising owners of house property will be 
familiar with the provisions of s. 9 of the Housing Act, 19360, 
which provides : “‘(1) Where a local authority, upon considera- 
tion of an official representation, or a report from any of their 
officers, or other information in their possession, are satisfied 
that any house which is occupied, or is of a type suitable for 
occupation by persons of the working classes is in any respect 
unfit for human habitation, they shall, unless they are satis- 
fied that it is not capable at a reasonable expense of being 
rendered so fit, serve upon the person having control of the 
house |i.c., the person who receives the rent, often an agent 
a notice requiring him, within such reasonable time, not being 
less than twenty-one days, as may be specified in the notice, 
to execute the works specified in the notice and stating that 
in the opinion of the authority, those works will render the 
house fit for human habitation.”” Subsection (3) of s. 9 
provides: ‘In determining for the purposes of this Part 
of this Act whether a house can be rendered fit for human 
habitation at a reasonable expense, regard shall be had to the 
estimated cost of the works necessary to render it so fit, and 
the value which it is estimated the house will have when the 
works are completed.” 

The liability imposed by s. 9 is to be distinguished from that 
imposed under s. 2 of the same Act, which provides that, in 
the case of houses let at a rent not exceeding £40 in London 
and 426 a year elsewhere, a covenant shall be implied in the 
letting “ notwithstanding any stipulation to the contrary ”’ 
that the premises are “fit’’ at the commencement of the 
tenancy and that the landlord will keep them “ reasonably ”’ 
fit throughout the tenancy. In passing it may be said that 
the importation of the word “ reasonably ’’ would appear to 
introduce an additional complication into the working of 
this Act. The word is not found in s. 9. Section 2 is clearly 
not applicable to houses let at rents exceeding the stated 
maxima, but the obligation under s. 9 applies to all houses, 
whatever their rents, if they are either “ occupied by ” or 
‘ of a type suitable for occupation by ” persons of the working 
class. Nowadays, of course, many houses are in fact so 
occupicd which in earlier days would be occupied by the 
middle classes, and this section would apply, as was recently 
observed from the county court bench, to Buckingham Palace, 
if it should become “‘ occupied” by persons of the working 
class. A further difficulty in the working of this Act lies in 
the fact that persons of the working class are now often 
in receipt of incomes exceeding those which formerly would 
have betokened membership of the middle class, and are 
sometimes better able to bear the burdens of repairs than are 
their middle class landlords. The only exception to liability 
under s. 2 is that where there is a lease for three years’or more 
with a covenant by the lessee to put the premises into a 
state reasonably fit for human habitation the lease is not to 
determinable before the expiry of the three years. 

It is thus obviously a matter of some importance to know 
what the courts regard as a state “‘ fit for human habitation.” 
Salter, J., in Jones v. Green [1925) 1 K.B. 659, said: ‘The 
standard of repairs is, naturally, for these purposes, a humble 
one. It is only required that the place be decently fit for 
human beings to live in.” Again, in Hall v. Manchester 
Corporation (1915), 84 L.J. Ch. 732, Lord Dunedin said: 
“ Unfit for human habitation is a very strong expression and 
vastly different from ‘ not up to model or modern 'standards’.”’ 
Some further assistance in arriving at an understanding of 
this phrase is to be found in s. 188 (4) of the Housing Act, 1936, 
which states: “In determining for the purposes of this Act 
whether a house is fit for habitation, regard shall be had to 
the extent, if any, to which by reason of disrepair or sanitary 
defects the house falls short of the provisions of any bye-laws 
in operation in the district or of any enactment in any local 
Act in operation in the district dealing with the construction 
and drainage of new buildings and the laying out and construc- 
tion of new streets or of the general standard of housing 
accommodation for working classes in the district.”’ This latter 


De 


provision makes it plain that the standard may vary from 
district to district. Thus the standard of what is fit for human 
habitation may be one thing in, say, Uxbridge or Pinner, and 
quite another in Whitechapel or the Ancoats district of 
Manchester. 

The history of the Housing Acts is, of course, the history 
of the development of the social conscience with 1egard to 
slum conditions, but it is obvious that many of the conditions 
which they were designed to remedy and prevent, such as 
lack of ventilation or non-provision of adequate sanitary 
arrangements, will not arise in the case of houses built between 
the wars and being built to-day. The standard of housing 
of the working classes has risen very considerably, and recent 
cases reveal a tendency by local authorities to attempt 
to use the Housing Act, 1936, to provide amenities and 
refinements which the Act was never intended to provide. 
lor example, in Daly v. Elstree Rural District Councal (1948), 
92 Sor. J. 335, the hot-water system in a house had gone wrong 
and the landlord had not repaired it. An order under s. 9 
was served declaring that the council had ‘‘ found the house to 
be unfit for human habitation, and capable of being rendered 
so fit at reasonable expense,’’ the respect in which the house 
was “ unfit ’’ being that it had no working hot-water system. 
The council relied on s. 188 (4) and the fact that 75 per cent. 
of working class houses in the district had hot-water systems 
and argued that because the house fell below, in that respect, 
“the general standard of housing accommodation for the 
wotking classes in the district,’’ it was therefore ‘“ unfit for 
human habitation.’”” The owner appealed under s. 15 to the 
county court, which quashed the order, and the council 
appealed to the Court of Appeal, where Asquith, L.J., in 
dismissing the appeal, said that the Act “ does not say that that 
factor {s. 188 (4)| is decisive. Some part of counsel’s argument 
proceeded on the assumption that if the house were below the 
general standard it was therefore ‘ unfit for human habitation.’ 
That appears to me to be a non sequitur. A house may be 
unfit for human habitation (or) it may be fit for human 
habitation though below the general standard.’ And it 
was pointed out that a hot-water system could not be regarded 
as essential for human habitation. 

This difficulty has evidently been foreseen by some local 
authorities and at least one has secured a local Act which 
would appear, at first sight, to enable it to demand a standard 
much higher than that required under the Housing Act, 19360, 
as hitherto judicially interpreted. I refer to the Middlesex 
County Council Act, 1944, of which s. 260 (1) provides: ‘ For 
the purposes of Pt. II of the Housing Act, 1936 |i.e.,ss.2 to 24), 
any dwelling-house which is occupied or is of a type suitable 
for occupation by persons of the working classes, the person 
having control of which fails to keep such dwelling-house 
sufficiently repaired and painted and the interior surface of 
the walls thereof sufficiently papered or distempered with 
washable distemper of a suitable quality so as to prevent the 
dilapidation thereof and so as to secure reasonable amenities 
for the occupier or occupiers, shall be deemed to be a house 
not in all respects fit for human habitation, and the powers ot 
the local authority under the said Pt. IL shall apply 
accordingly.” This Act, however, unlike the parent Act, 
provides that on appeal to the county court, the judge “ shall 
take into consideration (a) if the person on whom the notice 
is served is lessee or agent for a lessee, the length of the 
unexpired lease ; (b) the period for which the house is likely 
to continue to be occupied ; (c) the expenditure incurred by 
the person having control of the house or the owner during 
the preceding three years; (d) whether the condition of the 
house is or is not due to the wilful neglect or default of the 
tenant.” This section first came before the courts, it is 
believed, in Hilbery Chaplin, Ltd. v. Uxbridge Urban District 
Council (1948), Estates Gazette, 11th December, p. 460. The 
house was built in or about 1935, and the council served a 
notice upon the owners’ agents requiring what the latter 
contended was £240 worth of mainly decorative work to the 
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ceilings, walls and woodwork. The council refused to discuss 
an amended schedule of repairs and contended that they had 
specified the minimum necessary to render the house fit for 
human habitation, and declared that it would cost only £110. 
They further argued that the 1944 Aci “ enables the council 
to demand a higher standard of decorative repair than could 
be required under the Housing Act, 1936.” 

The agents offered to do £20 worth of work as being all that 
was “reasonably necessary "’ and appealed to the county 
court, where it was argued on their behalf that the words 
“reasonable amenities ’’ in the 1944 Act should be given a 
modest interpretation bearing in mind that the section was to 
be read in conjunction with s. 9 of the 1930 Act. It was also 
pointed out that £29 had been spent in repair in the last 
three years, and that the net annual return on the house was 
{11 per annum. This latter point is important, for the court 
was inclined to the view that if the house were “ unfit” it 
must be repaired whether or not a return can be got. 

It is a fact that neither of the Acts in question makes any 
such provision, but in Cohen v. West Ham Corporation |1933) 
Ch. 814, Lord Hanworth, M.R., referring to subs. (3) of s. 9 
of the 1936 Act, said : “ I think it enables the local authority 
to take into account not merely an accurate estimate made by a 
surveyor or an estate agent with a schedule of dilapidations, 
but to take into account what would probably be the cost of 
the outlay required, and to consider whether, after that outlay 
has been incurred, it would be possible to let the house and 
get a return for the total expenditure upon the premises.” 
A further point to be considered is the cost of labour and 
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materials at the time (fey Slesser, L.J., in Johnson v. Leicestes 
Corporation |1934) 1 K.B. 638). 

After inspecting the house concerned in the case of [Hilhery 
Chaplin, Ltd. v. Uxbridge Urban District Council the judge 
stated that from the notice he had expected to find a house 
“ derelict, tumble-down and filthy,” but in fact it was clean, 
neat, and in a fairly decent state of repair, and he considered 
that to require even £110 worth of work would be “ not only 
not reasonable, but most unreasonable.”” It may be said in 
passing that in evidence the chief sanitary inspector gave 
evidence that hundreds of similar notices had been served, 
some of them even heavier, and there had been only two 
appeals—both by the present appellants. It was also 
remarked by the court that in eight years’ tenancy the tenant, 
though it was true he was under no contractual obligation to 
decorate, had “ not lifted a finger ’’ and he might reasonably 
be expected to do a little painting and decorating in his spare 
time. The appeal was allowed, the appellants’ offer of £20 
worth of work being found sufficient with one or two minor 
additions. 

The conclusions to be drawn from these decisions are, first, 
that landlords of rent-restricted properties must be watchful 
that burdens exceeding those required of them by law are not 
thrust upon them by over-zealous local authorities ; and 
secondly, it is submitted, that legislation is desirable to provide 
that in suitable circumstances the burden of putting a house 
into a “ fit’? state shall be shared between the landlord and 
the tenant, 


THE DEATH DUTIES: HUNTERS AND HUNTED—I 


GIFTS INTER VIVOS 


A GOVERNOR of the Bank of England has recently stated 
in public thet not even a Scotsman can now save money. 
Neither the capital levy under the Finance Act, 1948, nor the 
death duties can be replaced by the victims out of savings. 
Capital goes, and with it disappeais a great deal more than 
yet appears. Where, in the near future, will the huge State 
income derived from death duties, income tax and sur-tax, 
come from? In the case of death duties it is usually the old 
home, and often the furniture as well, which has to be 
sacrificed. Auctioneers are busy. The harder the deceased 
worked and the more thrift he displayed, the greater and more 
voracious the pack let loose upon his dependants. The 
amount taken in death duties is something over £160,000,000 
each year, that is at the rate of no less than £3,200,000,000 
every twenty years. The capital levy is to produce a mere 
£105,000,000, but it is causing real hardship amongst many 
of those selected for the mulcting. 

The object of this series of articles is to assist solicitors 
in advising those of their clients who still possess any fortune, 
or think they may do hereafter, so to arrange their affairs 
in their lifetime that their dependants may not suffer 
unnecessarily—that they may be given some kind of defence 
from the hounds and the vultures. In the writer’s opinion 
anything that the profession can do to arest the decline 
of an extremely valuable class in the State is of great service 
to the nation. 

Estate duty now rises to 75 per cent. of an estate and 
legacy (or succession) duty takes up to 20 per cent. of what 
is left; and this may happen to a family several times over 
Within a very brief period if more than one death occurs. 
Even with an estate of very moderate size, where the deceased 
left a widow and several children, the State’s share often 
amounts to much more than that of each beneficiary. 

_ What can a client be advised to do? One obvious course 
is to give the greater part of his estate now to his wife and 
family and perhaps to buy an annuity with the capital retained. 
But he must survive the completion of the gift by five years. 
It is very wicked to give one’s wife or child a present valued 
at over {100 within five years before one’s death. The gift 


must be an out-and-out one and everything necessary to 
legally complete the donee’s title must be done before the 
five years begins to run. Possession must be handed over. 
There must be no legally enforceable reservation of any 
sort or kind. The key to liability of gifts is s. 11 (1) of the 
Customs and Inland Revenue Act, 1889, which is embodied 
in s. 2 (1) (c) of the Finance Act, 1894. This makes dutiable 
“property taken under any gift, whenever made, of which 
property bona fide possession and enjoyment shall not have 
been assumed by the donee immediately upon the gift and 
thenceforward retained, to the entire exclusion of the donor, 
or of any benefit to him by contract or ‘otherwise.’’ So 
that gifts with any deficiency of this kind are dutiable without 
any saving time limit. If a gift is free from any such 
deficiency or if no such deficiency existed within five years 
of the donor’s death then exemption is given by the combined 
effect of the Customs and Inland Revenue Acts, 1881, s. 38 (2), 
and 1889, s. 11 (1), the Finance (1909-10) Act, 1910, s. 59 (1), 
and the Finance Act, 1946, s. 47. If a husband makes a gift 
to his wife but stipulates that she shall use the income for th 
joint household expenses there is a reservation to the husband 
and duties will be payable on the gift even if the wife has 
in fact used all the income for her own sole purposes 
(Re Cochrane’s Settlement Trusts (1945) Ch. 285). But 
if a man transfers his home and furniture to his wife the 
mere fact that he has continued to live there with his wife 
does not spoil the gift for duties purposes, so long as ther 
is a complete absence of any legally binding reservation ; 
their joint occupation being regarded as possession of the 
whole by each. But if he transfers stocks or shares or other 
income-producing property to her his executors will have to 
satisfy the Commissioners that she actually received and 
solely enjoyed the income for at least the last five years. 
She might, no doubt, make presents out of the income to her 
husband, but there must be no obligation to do so, and 
if she did estate duty might be claimed on any presents so 
made to the husband in respect of her death if she should 
die within five years of making them. Possession must 
actually be handed over to the donee; but where an old man, 
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a farmer, unconditionally gave his farm and practically all 
his property to his great-nephew, who already lived with him, 
and the donee allowed the great-uncle to continue to reside 
on the farm, and maintained him, but without an enforceable 
contract to do so, it was held that the gift was an out-and-out 
one, and no duties were payable on the donor’s death (A tt.-Gen. 
v. Seccombe {1911} 2 K.B. 688). 

It should be remembeied that gifts within the five years 
are not always dutiable even if they amount to over £100 
in all to any one donee (see Finance (1909-10) Act, 1910, 
s. 59). Exempted are: (1) gifts for public or charitable 
purposes more than /welve months before the death ; (2) gifts 
made in consideration of marriage (which is not confined 
to the donor’s own marriage); (3) gifts which are proved 
to the satisfaction of the Commissioners to have been part 
of the normal expenditure of the deceased, and to have 
been reasonable, having regard to the amount of his income, 
or to the circumstances. A family man with a gross income 
of £5,000 per annum (say {2,500 after taxes paid) has been 
in the habit for some years of giving his wife and a son £250 
each at Christmas. Although the total given to each donee 
within five years of the donor’s death amounts to £1,250 
the executors should be able to show that no duty is payable. 
Any gifts made out of capital would not be normal 
expenditure. 

Always remember that where estate duty is payable 
on a gift the donee has to pay it, for the property does not 
pass to the executor at all and so the duty is charged upon 
the property and is not payable out of the residuary estate 
(Finance Act, 1894, ss. 8 (4), 9 (1), and 14). The same 
applies where the will forgives a debt owing to the deceased, 
for the combined effect of the Act of 1894, s. 8 (4), and the 
Finance Act, 1940, s. 45 (2), is clearly to throw the estate 
duty upon the debtor, and legacy duty is also payable by 
him unless the will throws it upon the residuary estate. 
The writer has heard of a case where this came as such a 
shock to a debtor that he completed his life in an asylum. 
If the donor wishes the duty to be paid out of his estate he 
must say so in his will, or in a codicil. A form of codicil 
is given in Rose’s ‘“ Conveyancing Precedents,” 3rd_ ed., 
p. 546. If a donee has reason to think that the duty will be 
large (it can be as high as 75 per cent.), and that he may have 
to pay it, he can take steps to insure against the donor dying 
within five years. He may have received a colt which at 
the date of the gift was worth £50, and at the donor’s death 
is valued by the Commissioners at £5,000. He may then 
have to pay as much as £3,750 estate duty if he wishes to 
keep his horse. He might have been wiser to have shot 
it the day before, for if it meets with an accident the day 
after the donor’s death and becomes worthless the claim 
for the £3,750 will still remain. The duties now fall with 
such harshness that it may become necessary to deal with 
equal harshness either with the horse or the Inland Revenue. 
An increasingly heavy temptation is to select the latter. 

No legacy or succession duty is payable on a properly 
completed and unfettered gift, even if made immediately 
prior to the death, and this is important now that the rates 
of these duties have been doubled by the Finance Act, 1947. 

The dutiable value is the value at the date of the donor’s 
death, and that remains true where the original donee has 
transferred the gift to another person before the death. 
Where the gift was of a consumable character, such as wine, 
and the wine has all been used before the death, no duty is 
payable. If the donee has spent money on improving the 
donated property, the sum so spent can be deducted. For 
instance if he was given an old car, and subsequently spent 
£500 on a new body for it, allowance would be made for the 
new body. If he is given a block of shares, and subsequently 
(before the death) bonus shares are issued to him by the 
company in respect of the original holding, the bonus shares 
are not dutiable on the donor’s death. But otherwise if 
the gift is by way of setilement on the donee, for then any 
bonus shares added before the donor’s death are liable 


(Re Payne |1940) Ch. 576). 


SOLICITORS’ 





January 22, 1949 


JOURNAL 


A gift cannot be cloaked as a sale, i.e., by parting with 
property for an inadequate consideration: this raises in- 
teresting points as to what can and cannot be considered 
adequate consideration, a subject which may be dealt 
with later. 

Everything necessary to the legal completion of the donee’s 
title to the beneficial interest must have been done before the 
immunity period begins torun. This needsa little elaboration. 
The gift must be completed at least to the point where it 
cannot legally be recalled by the donor. If an executed 
transfer of shares, together with the share certificate, are 
handed to the donee, and all he has to do to complete his 
title is to stamp and register the transfer deed, that is good 
enough, for the donor’s executors are bound to complete the 
donee’s title if the death occurs before the transfer has been 
registered. But if a cheque is given and the donor dies 
before the cheque is cleared there is no complete gift, for pay- 
ment might have been stopped. It is not sufficient to hand 
the title deeds of a house to the intended donee ; an executed 
conveyance in proper form must also be handed over. An 
imperfect gift will not be construed as a declaration of trust 
(see Re Fry; Chase, etc., Corporation v. Fry [1946] Ch. 312). 
If the donor intends to transfer the beneficial interest (which 
alone is the subject of duty) he can do so, if the legal estate 
is vested in himself, by a properly framed declaration of trust, 
but it must clearly appear that he intended to adopt this 
mode of benefaction, for he may quite well have intentionally 
made his gift in incomplete form with the object of retaining 
revocability. Instances of incomplete gifts are given in 
Hanbury’s “ Modern Equity,” 4th ed., which treats the 
subject with some fulness. If A has the legal estate of any 
kind of property vested in him he can declare himself trustee 
for B, and that is binding upon him and a good transfer of the 
beneficial interest for duties purposes even if B knew nothing 
of his good fortune. But the trusts must be clearly defined 
and in the case of “‘land’”’ must be in writing signed by A 
(Law of Property Act, 1925, s. 53), and for reasons obvious 
to a lawyer a declaration under seal will be preferable. 
Possession must be handed to the donee or to trustees for him 
so far as this is physically possible, and if there are stocks, 
shares or other income-producing assets, the income must 
actually be received by him orthem. The fact that there may be 
a resulting trust in favour of the donor is not in itself fatal 
(Stamp Duties Commissioner for New South Wales v. Perpetual 
Trustee Co. |1943] A.C. 425; 87 Sor. J. 192). There a donor 
transferred shares to five trustees, of whom he himself was 
one, upon trust for the maintenance of his son during minority, 
and on his reaching majority the shares to be transferred 
to the son absolutely. It was held by the Judicial Committee 
that in spite of the son’s absolute interest being contingent 
upon his attaining majority, and that if he failed to do so 
there would be a resulting trust to the settlor—(1) the settle- 
ment was a gift to the son, and (2) bona fide possession and 
enjoyment were assumed by the son immediately after the 
settlement and thenceforth retained to the entire exclusion 
of the settlor or of any benefit to him of whatsoever kind 
or in any way whatsoever, and no duty was payable on the 
settlor’s death. It seems clear that the same _ principle 
applies where a donor constitutes himself sole trustee. 
Observe that, where A makes a declaration of trust in proper 
form, although the Jegal estate remains in the declarant, 
the beneficial interest must pass to the donee in such a way 
that it cannot be recalled. The beneficiary’s title to the 
beneficial interest must be legally enforceable against A, 
if it is to be effective for duties purposes, and A must cease 
to enjoy any benefit from the property. That is to say, if 
the benefit transferred is a life interest, A must cease to receive 
the income, and if it be the reversion he must not deal with 
ut it seems that the beneficiary need not know 
of the declaration. Dividends could be paid to a bank or 
the Post Office Savings Bank in his name _ without 
communicating the fact to him, or to trustees for him. 


H. A. W. 
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St. Dunstan’s 
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“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the sum Of Lo nmnnftee of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 


of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and is not being taken over under the National 


Health Service. 


For further particulars write to 
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LIQUIDATORS AND THE EXCHANGE CONTROL ACT 


It is perhaps not generally appreciated that, before making 
any distribution to shareholders in a winding-up, a liquidator 
should first obtain the permission of the Exchange Control 
Office of the Bank of England. This is a somewhat startling 
consequence of the Exchange Control Act, 1947, one of the 
main objects of which is to control and regulate payments to 
persons resident outside the Scheduled Territories. This 
may, of course, include the making of a payment to or for 
the credit of a person resident in the Scheduled Territories by 
order or on behalf of a person resident outside the Scheduled 
lerritories 

The expression “ the Scheduled Territories "’ was originally 
defined in Sched. I to the Exchange Control Act, 1947. 
It varies, however, from time to time as and when it is 
amended by Exchange Control (Definition of Scheduled 
ferritories) Orders made by the Treasury under s. 1 of that 
\ct. The most recent amendment came into effect on the 
10th November, 1948. The current definition of “ the 
Scheduled Territories’ is “ The British Empire (except 
Canada and Newfoundland), British Mandated Territories, 
British Proteetorates and Protected States, Burma, Iraq 
and Iceland.”’ 

The whole system of exchange control is complex and. the 
orders made by the Treasury in pursuance of the 1947 Act 
are numerous. Practitioners will, however, be much assisted 
by the series of explanatory notices of an administrative 
nature that has been issued by the Bank of England “ to draw 
attention in convenient form to the law contained in the Act 
and Treasury Orders made thereunder and (by virtue of powers 
delegated by H.M. Treasury under s. 37 of the Act) to give 
certain exemptions, permissions, consents, authorities and 
directions (including directions imposing certain requirements 
on bankers and others under s. 34 of the Act).’’ So far as 
administrative detail is concerned, the notices supplement the 
Act as well as explain it. 

Section 34 of the Act provides, znter alia, that directions as 
respects the exercise of any functions exercisable by them 
by virtue of, or by virtue of anything done under, any 
provision of the Act may be given to and shall be complied 
with by 

“(d) persons concerned with the keeping of any register 
in the United Kingdom ; 

“(e) persons entrusted with the payment of capital 
moneys, dividends or interest in the United Kingdom.” 
These two sub-clauses clearly apply to liquidators. They 
also, of course, apply to company secretaries and registrars. 
Section 37, mentioned above, gives the Treasury authority 
to delegate their powers under the Act, and they have in fact 
done so to the Bank of England which, under the general 
supervision of the Treasury, has the responsibility for 

operating the whole system of exchange control. 

The Bank of England explanatory notices referred to above 
are intituled ‘‘ E.C. (Securities) 1’ to “‘ E.C. (Securities) 7.”’ 
Only numbers 1, 2, 5, 6 and 7 directly concern solicitors, the 
others being directions to the banks. Of these four, present 
reference will be made only to Notices 6 and 7, which deal, 
inter alia, with the issue and transfer of registered securities 
(which includes shares) and with extraordinary repayments of 
capital. Liquidators may be concerned in both of these 
matters since, in addition to distributions of capital, they may 
wish to make a distribution in specie of shares in another 
company which constitute part of the assets of the company 
in liquidation. The restrictions of the Exchange Control Act 


apply to distributions made by liquidators both in voluntary 
and compulsory liquidations, since the object of the Act is to 
control and regulate payments to or on behalf of or for the 
credit of persons resident outside the Scheduled Territories. 
In order to relieve himself, therefore, of possible liability 


under the penal provisions of the Act, a liquidator should 
observe the formalities and obtain the declarations that have 
been designed for the purpose. In the case of an ordinary 
liquidation, however, where the whole or the bulk of the 
shareholders are resident in the Scheduled Territories, the 
formalities are fairly simple. 

It will be convenient to deal with exchange control as it 
affects liquidators from the dual aspects of cash payments 
and distributions of shares or securities. 

So far as concerns cash payments to or for the credit of 
persons outside the Scheduled Territories, the underlying 
principle of the Exchange Control Act is the complete 
prohibition of all such payments, except with Treasury 
consent. The control is then relaxed for certain specified 
types of transactions (such as those described in the Exchange 
Control (Payments) Order, 1948) or permission is granted on 
certain conditions (see Notice E.C. (Securities) 7). 

Section 5 of the Act provides that, “except with the 
permission of the Treasury, no person shall do any of the 
following things in the United Kingdom, that is to say 

‘(a) make any payment to or for the credit of a person 
resident outside the Scheduled Territories ; or 
h) make any payment to or for the credit of a person 
resident in the Scheduled Territories by order or on behalf 
of a person resident outside the Scheduled Territories ; or 
‘(c) place any sum to the credit of any person resident 
outside the Scheduled Territories.”’ 

Subsection (a) clearly prohibits a liquidator from distributing 
to such of the shareholders as are resident outside the 
Scheduled Territories their share of the surplus assets on a 
winding-up. Subsection (+) is abundantly clear and needs 
no comment, except perhaps to mention that an address which 
is outside the Scheduled Territories may not be entered in a 
company’s register of shareholders without the permission 
of the Bank of England. Subsection (c) would prevent any 
such share of the surplus assets from being placed to the 
credit of a shareholder resident outside the Scheduled 
lerritories, except with the consent of the Bank. 

Section 12 of the Act provides that “except with the 
permission of the Treasury, no person resident in the United 
Kingdom shall do any act with intent to secure that capital 
moneys payable on a security registered in the United 
Kingdom are paid outside the United Kingdom, or that, 
where the certificate of title to a security is in the United 
Kingdom, capital moneys payable on the security are paid 
outside the United Kingdom without production of the 
certificate to the person making the payment.” This section 
would prevent a United Kingdom liquidator of a company 
which has issued securities which are registered in the United 
Kingdom from distributing among foreign shareholders surplus 
assets of the company lying outside the United Kingdom. 

It should be noted, moreover, that under s. 42 of the Act 
and Appendix I of E.C. (Securities) 6, the definition of 
“securities ’’ for the purposes of exchange control includes 
shares, stocks, bonds, notes (other than promissory notes), 
debentures, debenture stock, units under a unit trust scheme, 
shares in an oil royalty, renounceable letters of allotment, 
letters of rights, coupons conferring rights to acquire 
securities, option warrants and certificates of deposit. 
A liquidator may encounter any of these forms of security, 
particularly where the liquidation of a vendor company is 
part of a scheme of reconstruction and the shareholders of 
the vendor company have rights in the capital of the purchaser 
company. 

The procedure for ordinary repayments of capital is set 
out in paras. 2 to 12 of Notice E.C. (Securities) 7. Paragraph 13 
of that notice deals with capital repayments by United 
Kingdom companies controlled by non-residents, which 
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under that paragrapli require the prior approval of the 
3ank of England, Exchange Control (T.C. & I.). 

Paragraph 14 of Notice E.C. (Securities) 7 deals with 
“ Extraordinary Repayments of Capital.” It provides that 
“where capital repayments, whether in sterling or in foreign 
currency, are being made, otherwise than as provided in the 
original terms of issue, by resident borrowers or issuers 
or such payments are being made in sterling by any borrower 
or issuer through the medium of a paying agent in the 
United Kingdom,” the permission of the Bank of England, 
Securities Control. Office, must be obtained before any 
announcement or repayment is made or any warrants are 
despatched. 

This restriction on extraordinary repayments of capital 
includes a writing down of capital where capital is to be 
returned to the shareholders and all liquidations where any 
distribution has to be made to the members of the company. 
On a recent application the Bank of England confirmed that 
para. 14 covered any proposed distribution to shareholders 
of a company in voluntary or compulsory liquidation. 
“There is no qualification in this paragraph as to residence 
and it is accordingly necessary, on a strict interpretation, to 
obtain the consent of the Bank even when all the shareholders 
are resident within the Scheduled Territories. 

The expression “ otherwise than as provided in the original 
terms of issue,”’ which is used in para. 14, appears to refer to 
those securities in respect of which no fixed or specific date or 
method of redemption was laid down as part of the terms of 
issue. Ordinary shares and preference (other than redeemable 
preference) shares are normal examples of this type of 
security. On the other hand, a large number of national and 
municipal stocks, as well as many debentures, debenture stock, 
notes and redeemable preference shares, have fixed redemption 
dates incorporated in the terms of issue. This would prevent 
their redemption from being classed, on the wording of 
para. 14, as “‘ extraordinary repayments of capital ’’ requiring 
prior approval by the Bank, though a liquidator or receiver 
would have to comply with the first part of .Notice E.C. 
(Securities) 7 dealing with ordinary repayments of capital. 
In doubtful cases, prior reference should always be made to 
the Bank of England for guidance. 

In the case of a normal liquidation of a United Kingdom 
company (which is not controlled by persons outside the 
Scheduled Territories) where application is made to the 
Bank of England under para. 14, permission to make the 
necessary distribution will normally be granted to the 
liquidator without undue formalities. Permission to despatch 
warrants and cheques in respect of a liquidation distribution 
tu addresses within the Scheduled Territories is usually 
granted provided that security holders whose registered 
addresses are within such territories have first made a 
declaration substantially in the following form :— 

“ 1/We declare that I am/we are resident in the Scheduled 
Territories and am/are not holding the within-mentioned 
security as the nominee(s) of any person(s) resident outside 
the Scheduled Territories and that no part of the proceeds 
thereof is directly or indirectly payable to a person sesident 
outside those Territories.” 

The Bank of England regulations provide that if the above 
declaration cannot be made or if the registered address of the 
security holder is outside the Scheduled Territories, the 
warrant or cheque must be crossed “ Payable to a Blocked 
Sterling Account only,’’ except that warrants for amounts 
under {5 need not be so marked and may be despatched in 
the same manner as those to addresses within the Scheduled 
Territories. 

sefore despatching the warrants the liquidator must lodge 
with the paying bank two separate schedules, one containing 
particulars of the warrants that have been crossed ‘“‘ Payable 
to a Blocked Sterling Account only ”’ and the other containing 


Mr. J. McCosh, solicitor and banker, of Dalry, Ayrshire, 
left £50,407. 
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particulars of the warrants under £5 which are being 
despatched to addresses outside the Scheduled Territories. 
In each schedule the liquidator must specify in respect of 
each warrant the payee, the amount, the definitive numbet 
and the country to which it is being despatched. The 
schedules must be signed by the liquidator concerned and must 
embody a statement to the effect that permission under the 
Exchange Control Act, 1947, for the payment has been 
obtained, quoting the Bank of England reference. The 
warrants may then be despatched to the holders in their 
respective countries of residence or to an address in the 
Scheduled Territories. 

So far as the distribution of securities is concerned, a 
liquidator may be affected in two ways by the provisions of 
the Act. First, he may wish to distribute among the share- 
holders in specie shares or debentures of another company 
which form part of the assets of the company in liquidation. 
Before executing transfers to carry out this step, however, 
he must cither obtain Treasury consent or procure the 
declarations as to residence referred to in s. 9 of the Act, 
which restricts and controls transfers of securities. This 
section provides, inter alia, that, except with the permission 
of the Treasury, a security registered in the United Kingdom 
‘shall not be transferred ’’ unless the requirements set out 
in that section are fulfilled. The forms of declaration are 
normally printed on the back of the transfers. 

Secondly, a liquidator may sell the undertaking and assets 
of his company to another company in consideration of thi 
issue and allotment to him of shares in the latter company. 
In cases such as these the liquidator frequently requests the 
purchaser company to allot direct to the shareholders of the 
vendor company, as his nominees, in the proportions indicated 
by him. Under s. 8 of the Act no securities which are to be 
registered in the United Kingdom can be issued, except with 
Treasury consent, to any person who is resident outside th 
Scheduled Territories or who is a nominee for anyone so 
resident. Before the issue can be made, therefore, the 
purchaser company must obtain, through the liquidator, 
the evidence prescribed by the Act as to the place of residence: 
of the proposed allottees, i.e., the members of the company in 
liquidation. Further details as to the “ prescribed evidence ” 
required by ss. 8 and 9 of the Act are to be found in th 
Exchange Control (Declarations and Evidence) Order, 1947, 
and Notice E.C. (Securities) 6. 

Also, under s. 13 of the Act the names of the allottees 
cannot, except with Treasury permission, be entered in th 
register of shareholders of the purchaser company unless th 
company has received the prescribed evidénce that any such 
entry “does not form part of a transaction which involv: 
the doing of anything prohibited "’ by the Act. 

Since the proposed allotment is to be made to the shar 
holders of the vendor company as the nominees and at th 
request of the liquidator, the latter cannot dissociate’ himsel| 
from the transaction. He is so closely bound up with it that 
he is under an obligation to see that the transaction does not 
infringe the provisions of the Exchange Control Act. In this 
connection it is relevant to draw attention to Pt. [IL of 
Sched. V to the Act, which provides that a punishable oftenc 
is committed by any person in or resident in the United 
Kingdom who aids o1 abets any other person to contravene 
any restriction or requirement imposed by or under the Act. 

The attention of practitioners has been drawn to some of 
the more important provisions of the Act in so far as they 
affect liquidators. It would clearly be impossible in a short 
article such as this to give a complete analysis of the complex 
subject of exchange control. Liquidators and those advising 
them will need to study the Act and the various orders made 
and notices issued thereunder. They will also be well advised 
to make contact at an early date in the liquidation with the 
Securities Control Office of the Bank of England, who ar 
both helpful and expeditious. Cw, 


Major D. C. A. Morrison, solicitor, of Swindon, left 436,446, 
net personalty £31,510. 
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VALIDITY OF UNAUTHORISED ASSIGNMENT 


In the course of his judgment in Swanson v. Forton (1948), 
92 Sox. J. 731 (C.A.), Lord Greene, M.R., held that the assign- 
ment byone defendant, the original tenant under an agreement 
restricting alienation, to the other was effective though the 
covenant concerned had thereby been broken. Somervell 
and Evershed, L.JJ., concurred with this judgment. When 
referring to this point in last week’s article, the subject of 
which was the reasonableness of refusal of consent where 
premises are controlled (the main issue in the case), I suggested 
that the court had followed Paul v. Nurse (1828), 8 B. & C. 486. 

The enhanced importance of the subject makes further 
investigation desirable, and it appears that text-books rely 
largely on what are essentially obiter dicta for their statements. 
Paul v. Nurse, supra, itself was an action for rent against 
assignees who pleaded that they had assigned to a further 
assignee. In replication, the plaintiffs set up that the lease 
contained a covenant not to assign without consent, and 
none had been sought. This led to argument centring round 
the authority of Dumpor’s Case (1603), 4 Co. Rep. 1196, in 
which it had been held, zntey alia, that a condition in a lease 
that the lessee or his assigns should not aliene without the 
special licence of the lessor was determined once and for all 
by his granting a licence to the original tenant, whose assignee 
would not be bound. The decision caused a great deal of 
trouble before disposed of by the Law of Property Amendment 
Act, 1859, s. 2; “‘ Dumpor’s Case always struck me as 
extraordinary,’ observed Lord Eldon on one occasion ;_ but 
in Paul v. Nurse, supra, the court was able to disregard it 
because the lease before them, though for twenty-one years, 
contained no forfeiture clause, and in the judgment Bayley, J., 
said that the plaintiff's remedy was an action for breach of 
the covenant. It was in the course of argument that 
Holroyd, J., made a pronouncement the last part of which 
is cited in text-books. In full, it reads: ‘‘ The general 
principle is that a lessee may assign his interest in the term. 
But the lessor may restrain by proviso or covenant, and if he 
grants the term subject to a condition that it shall cease 
if the lessee assigns it an assignment by the lessee will be 
void. But if the lessor, as in this case, restrain the lessee 
from assigning by covenant only, the latter by assigning 
commits a breach of covenant but the assignment itself is not 
void."” This does not support the proposition that any 
assignment in breach of covenant is valid. On the other hand, 
the suggestion that a condition that the term shall cease on a 
named event brought about by the lessee means just what it 
says can no longer be accepted uncritically. Attempts 
to disguise a right of re-entry on forfeiture by phrasing the 
provision as a mere qualification of the term have failed again 
and again. Still, the question remains, does it make any 
difference whether or not the unauthorised alienation gives 
rise to a claim for damages only, or constitutes a cause of 
forfeiture as well ? 

In Williams v. Earle (1868), L.R. 3 Q.B. 739, another case 
sometimes referred to, the issue argued was whether a 
covenant against alienation ran with the land. It was held 
that it did, and that the defendant, another assignee who 
had assigned without the stipulated consent, was liable for 
breach of the covenant requiring it. But it was not suggested 
that the second assignee’s title was defective. 

Coming to more modern decisions, we have some dicta in 
Metropolitan Water Board v. Solomon {1908) 2 Ch. 214, and 
Parker v. Jones {1910} 2 K.B. 32. In the former, the 
plaintiffs, in consequence of the passing of the Metropolis 
Water Act, 1902, found themselves assignees of a lease of 
office buildings formerly used by another undertaking and 
which they did not want. They proposed sub-letting them, 


but the defendants their lessors refused consent required 
by a covenant against alienation which was not qualified 
by reference to reasonableness (and the Landlord and Tenant 
Act, 1927, had not yet imported such a qualification). 


They 


sought a declaration, and the real issue argued was whether 
or not the 1902 statute had disposed of the covenant. It was 
held that it had not, and the action failed on that ground. 
But what matters for present purposes is a passage from the 
judgment of Joyce, J.: ‘I need hardly say that, notwith- 
standing the covenant not to assign without consent, an 
assignment without consent would be perfectly valid to 
pass the term, but the reversioners might, if they chose to do 
so, re-enter and avoid the lease as from the time of re-entry ” 
(the Law of Property Act, 1925, which made such forfeiture 
relievable, was also not yet part of the law). In Parker v. 
Jones, supra, a tenant holding subject to a covenant and 
condition against sub-letting without consent had sub-let 
part of the premises to the plaintiff and later on surrendered 
his tenancy to his landlord who, ignorant of what had occurred, 
let the whole property to the defendant, who proceeded to 
eject the plaintiff's livestock. It was held that as the landlord 
had done nothing to assert his rights the plaintiff's title was 
sound; a covenant to underlet without licence, said 
3ucknill, J., does not make an underletting in breach of that 
covenant illegal ; it merely gives the lessor a right to re-enter. 
(This assumes the presence of a forfeiture clause.) 


These recent pronouncements may be considered less in 
point than that of Holroyd, J., in Paul v. Nurse, supra ; 
but in view of the assurance with which they were uttered | 
suggest that (bearing in mind the non-relievability of for- 
feiture for breach of this kind in those days) the true explana- 
tion of the older case is that there was either a lapsus lingue 
on the part of the learned judge or a /apsus calami on the 
part of the learned reporter, and that the former either said 
or meant to say “ voidable ”’ and not “ void.’’ The plaintiff 
in Swanson v. Forton, supra, failed in her claim for possession 
because she had not given notice of forfeiture under the Law 
of Property Act, 1925; possibly, in view of the short time 
which the term had still to run, she thought this either 
impracticable or impossible ; but it may be that if in any 
other way she had clearly expressed to the assigning tenant 
her election to treat the tenancy as determined she could 
have served notice later, on the footing that it had ceased to 
exist when her attitude became known. 


And what can be done, in these cases, is to seek an 
injunction. Of course regard must be had to the principles 
governing this kind of relief, especially when the application 
is guia timet; in Dyke v. Taylor (1861), 3 De G. F. & J. 467, 
the defendants, assignees in bankruptcy of a tenant farmer 
bound by a covenant against alienation, advertised the tenancy 
(but were careful to point out that the landlord, who lived 
near, would want a say in the matter) ; the landlord, having 
some information that someone had taken possession of the 
farm, obtained an injunction ; but on appeal, it having; been 
pointed out that that person might be there as bailiff ior the 
assignees, Bruce, V.-C., discharged the injunction on the 
ground that the facts were too doubtful to justify interference. 
In Bridewell Hospital (Governors) v. Fawkner (1892), 8 T.L.R. 
637, however, an injunction was granted to restrain a proposed 
assignment of New Bridge Street premises to the Salvation 
Army on the ground that other property belonging to the 
plaintiffs would depreciate (and this despite an assurance 
that the premises would be used as offices only, and there 
would be neither meetings nor music). An interim injunction 
was upheld in Mostyn (Lord) v. Manger (1901), 17 T.L.R. 281 
(C.A.), when it appeared that the question whether a trans- 
action described as an agreement to sell marl, to be gotten 
by the purchasers, constituted a breach of a covenant against 
alienation in a lease of quarries, would have to be decided in the 
action ; the court were satisfied that the plaintiffs had shown 
prima facie that at the trial of the action they would be 
entitled to delivery up of the property in its present condition. 
In McEacharn v. Colton |1902} A.C. 104, the Judicial 
Committee, hearing an appeal from Australia, was strongly 
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of the opinion that ‘proof of a threat to commit “a clear 
breach of a plain contract expressed in a negative form ”’ 
entitled the landlord to an injunction, and this, I suggest, 
indicates the best line for a plaintiff in the position of the 
landlord in Swanson v. Forton, supra, once intention to proceed 
without consent is shown. Even if there be a covenant 
not reinforced by a forfeiture clause and even if, for the 
reasons given earlier in this article, defiance of the injunction 
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by the intended assignee would not affect validity; yet, 
if (as might happen in such circumstances as those of Swanson 
v. Lorton, supra, itself) the contractual term expired while 
the assignee was purging his contempt, Brown v. Brash 
(1948), 92 Sor. J. 376 (C.A.) (gaoled tenant loses statutory 
tenancy), shows that the landlord would, in the end, recove1 


possess on. 
kK Bb. 
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Shawcross on the Law of Motor Insurance. Second Edition. 
By CHRISTOPHER SHAWCROssS, Of Gray’s Inn and the Midland 
Circuit, Barrister-at-Law, and MICHAEL LEE, of the Middle 
Temple, Barrister-at-Law. 1948. London: Butterworth and 
Co. (Publishers), Ltd. 75s. net. 

There is probably no class of insurance affected by so many 
statutes and by so wide a range of common law as motor insurance. 
rhe first edition of this work in 1935 was greatly welcomed, 
especially in view of the intricacies of the Road Traffic Acts, 
1930 and 1934. But, since 1935, the following important statutes 
affecting motor insurance have been passed: Law Reform (Contri- 
butory Negligence) Act, 1945, Assurance Companies Act, 1946, 
National Insurance Act, 1946, Law Reform (Personal Injuries) Act, 
1948. In addition must be mentioned the Motor Insurers Bureau 
\greement, a private agreement between the Ministry of Transport 
and all motor insurance companies and Lloyd’s underwriters 
transacting motor insurance in the United Kingdom. 

This comprehensive and authoritative work is obviously 
indispensable in dealing with personal injury claims, motor 
vehicle accidents and similar matters. 


The Trial of Jesus Christ. By FRANK J. POWELL, Metro- 
politan Magistrate and a Member of the Middle Temple. 1948. 
London: The Paternoster Press, Ltd. 6s. net. 


In his work on “‘ The Trial of Jesus,’’ Mr. Powell has added to 
his reputation as a metropolitan magistrate of outstanding 
ability that of a brilliant scholar in a field of peculiar difficulty. 
His main problem arises from the fact that the Gospels were 
written, ty use the Pauline phrase, “ from faith to faith.’’ Dr. 
Dodd interpreted this (‘‘History and the Gospel,’ 1938, p. 14) : 

rhey were written as confessions of faith in Jesus Christ and as 
the means of awakening such faith in their readers.’’ Dr. Dodd 
said that they were not written ‘‘ from historical or biographical 
motives.” Mr. Powell expresses the wish, in his preface, to be 
regarded as a ‘‘ common juryman’”’ who has hearkened to the 
evidence and has tried to arrive at a reasonable verdict. It may 
respectfully be queried whether one who has hearkened to evidence 
taken a generation after the event, and has become inspired 
by the eternal message communicated by that evidence, can 
rightly claim the detachment of acommon juryman. With proper 
references to the relevant authorities, Mr: Powell puts the trial 
in its correct context of the Roman occupation and the existence 
of an ardent nationalist movement. Miscarriages of justice 
were therefore as inevitable in such an atmosphere as they were 
in occupied Europe a few years ago. It is not surprising that the 
nominees of the Romans who ruled the Jews should be nervous 
of their position: ‘If we let Him alone, all men will believe on 
Him: andthe Romans shall come and take away both our place and 
nation’ (John XI, 47-50). They thought Him a nationalist 
leader, as did the bulk of His followers, who only turned against 
Him ‘for his apparent helplessness after having raised their 
hopes so high ”’ (Powell, p. 132). It may also be queried whether 
Dean Milman’s castigation of the “ haughty, tyrannical and 
ensorious "’ Pharisees, quoted by Mr. Powell, is not unjust as well 
as out of date, having regard to the authority on this subject of 
l'ravers-Herford as well as of Dr. Dodd, who pays tribute to their 
magnificent faith in God and singularly lofty ethical standards. 
Mr. Powell's faith and hope are manifested in his last section, 

(he Trial Continues,” the trial being that of the human race, 
which every day has to choose between nationalism, political 
power, cynicism and bigotry and the new way of life to which 
Jesus pointed. As Mr. Powell ends his work: ‘‘ The choice 
before the world is still: Christ or Barrabas.”’ 

Fifteen Years Hard Labour. By CrLaub MULLINs. 1948. 

London: Victor Gollancz, Ltd. 12s. 6d. net. 

Mr. Claud Mullins deserves the tribute that whatever he writes 


is clear and readable. It is also frank. His biography is no more 
restrained as to his expressions of opinion about his co-evals, or 


for that matter about himself, than any of his previous writings. 
His biography may be divided, like Gaul, into three parts, one, 
biography proper, two, opinions, not improper, about his co-evals, 
mainly in relation to their work, and three, his well-known 
opinions about the administration of justice, set out first in his 
famous book “ In Quest of Justice ’’ and later exemplified in 
such works as ‘‘ Why Crime?” and in his activities as a 
magistrate. His account of his early life as a clerk in the London 
County Council and as a prolific journalist, explains much of his 
later career. His experiences also in the Mixed Arbitral Tribunals 
after the last war left him an admirer of German legal procedure 
with its cheap legal costs and summary methods. Mr. Mullins is 
a little unfair to solicitors in saying that his wish to settle cases 
to prevent clients from spending sums that often they could ill 
afford, did not make him popular with those solicitors who liked 
to fight their cases. There may be a tiny minority who prefer a 
fight, but most of them realise what is at stake in addition to the 
paper issues, and settle most of the cases they handle. The Press 
gave Mr. Mullins excessive attention, as he complains, but it may 
have been because of Mr. Mullins’ outspoken personality, as well 
as his challenging and clarion calls for legal reform which 
intrigued the purveyors of news. How much he had the cause 
of reform at heart is symbolised in the title of the last chapter, 
‘““ So little done, so much to do.”’ 


The Companies Act, 1948. [:dited by Morris Finer, of Gray’ 


Inn, Barrister-at-Law. With an Index to thr Act by 
H. A. C. SturGess, Librarian to the Middle Templ 1048 
London: Eyre & Spottiswoode (Publishers), Ltd. 25s. net 


Chis book consists of (i) an Introduction to the Act i 
IXing’s Printer’s copy of the Act, (iil) Tables of Comparative 
Sections, and (iv) an Index to the Act. The Introduction itself is 
well written and is conveniently laid out under appropriate 
headings and sub-headings with extensive cross-references ; it is 
designed to explain simply and clearly the changes from the old 
law and the reasons underlying these changes, and it achieves its 
object most satisfactorily. Unfortunately the Index is not up 
to the standard of the Introduction. A good indication of its 
deficiencies can be given by instancing thg fact that ‘ Exempt 
Private Company ” gives a reference only to the bare definition 
given in s. 455 (1) and no reference is given under this heading 
to s. 127 (annual return —filing of accounts), s. 129 (condition 
as to exemption), s. 143 (filing of resolutions, etc.), s. 161 (auditors 
s. 190 (loans to directors) or Sched. VIL (conditions as to interest 


in shares and debentures). An example of lack of imagination 
can be instanced by the heading ‘‘ Assets—application of ’’ which 
means very little until examination of the reference given shows 
that it refers to the application of the assets of a company in 


respect of which a winding-tp order has been made by the court 

under the heading ‘‘ Winding-up ”’ the sub-heading “ application 
of assets ’’ is found, no indication being given that it does not 
relate to voluntary liquidation. What a pity that this book 


should mar its good start by a bad finish ! 


BOOKS RECEIVED 

The Conveyancer and Property Lawyer. Vol. 12 (New 
Series). Editors: Donatp C. L. Cree, M.A., of Lincoln’s Inn, 
3arrister-at-Law, and HAROLD Porter, LL.D., of Gray’s Inn, 
Barrister-at-Law. 1948. pp. viii and (with Index) 400. 
London: Sweet & Maxwell, Ltd. 40s. net. 

British Trade Unions. By M. TuURNER-SAMUELS, Kx.C., M.I., 
Recorder of Halifax. 1949, pp. xii and (with Index) 21 
Londcn: Sampson, Low, Marston & Co., Ltd. 7s. 6d. net. 

Superannuation Schemes. By Gorpon D, Hoskina, Fellow of 
the Institute of Actuaries ; Member of the Institute of Taxation, 
and R. C. B. Lane, M.A., B.Sc., F.LA., F.R.S.5. 1948. 
pp. viii and (with Index) 323. London: Sweet & Maxwell, Ltd. 
35s. net. 
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THE TENANT AT WILL UNDER THE RENT ACTS 


lik rent-paying tenant at will being a comparatively rare 
phenomenon in modern times, there is nota great deal of authority 
on his position under the Kent Acts. Provided the rent he pays 
is not below the limit set by s. 12 (7) of the Act of 1920 (two- 
thirds of the rateable value) it is now established that his tenancy 
is protected (Chamberlain v. Farry |1942, 2 All E.R. 567). 3ut 
the questions that arise when such a tenant creates, or purports 
to create, a sub-tenancy of the whole or part of the premises 
have not yet had to be answered by the superior courts. 

Such a problem arose in Public Trustee v. Footman, decided in 
the Blackpool County Court on the 9th December, 1948, by 
His Honour Judge Veel, K.C. ‘The following short statement of 
the facts is from His Honour’s judgment. 

Ikmma Camm died on the 18th April, 1938, leaving a will 
by which she appointed the plaintiff her executor and trustee. 
Under her will her son, Louis Camm, became beneficially entitled 
to a life interest in half her estate ; her estate comprised No. 11 
Chatsworth Koad. She was living there at the time of her 
death with her son and he continued in occupation after her 
death. 

“On the 28th November, 1938, Louis Camm, at the plaintift’s 
request, signed a document which was, so far as material, in the 
following terms. 
lo the Public Trustee (Manchester), executor of the will 

Kkmma Camm, deceased. 

I, Louis John Ashworth Camm, of 11 Chatsworth Road, 
St. Annes-on-Sea, Lancashire, in consideration of your allowing 
me to continue in occupation of the dwelling-house, 11 Chatsworth 
Koad, aforesaid, hereby agree as follows : 

1. That my tenancy shall be assumed to have begun on 
the date of the death of the said Emma Camm and shall continue 
for so long as I desire to occupy the said dwelling-house. That 
on my vacating the said dwelling-house such tenancy shall be 
considered as having been automatically determined as on the 
date of such vacation, the rent due from me being calculated 
accordingly. 

2. That 1 will give you as much notice as possible of my 
intention to vacate the said dwelling-house. 

3. That L will pay in respect of my tenancy a rental of 
ixty pounds per annum, and I hereby authorise you from time 
to time to deduct such rent together with the cost of the matters 
if any) referred to in paragraph 7 hereof ’—-(these were repairs 
which Louis Camm agreed to carry out)—' by such instalments 
and in such manner as you shall think fit from the income due 
to me from the estate of the said Emma Camm.’ 

There then followed certain provisions under which Louis 
to pay the rates and to do certain repairs and then a 
clause in these terms. 

'6, That I will permit from time to time but no more often 
than twice in any one calendar year, you or your agent, on your 
viving me at least seven days’ notice in writing, toinspect the said 
dwelling-house both inside and outside with a _ view to 
ascertaining the state and condition thereof.’ 

Louis Camm continued to live in the house until his death 
on the 12th September, 1947. Some eleven months before his 
death he had let three rooms in the house to the defendant at 
a weekly rent of 30s. The plaintiff was never asked for his 
consent to the creation of the defendant’s tenancy, and in fact 
believed that the house continued to be in the sole occupation 
of Louis Camm. 

‘On discovering the facts after the death of Louis Camm, 
the plaintiff caused his solicitors to write to the defendant giving 
him rather more than a month’s written notice to quit the 
premises, 

The plaintiff now claimed possession of the three rooms. 

Upon these facts three questions of law were debated, the 
first two turning solely upon the construction of the document 
of the 28th November, 1938. Did the document create a 
tenancy of the premises in favour of Louis Camm, or did it merely 
licence his occupation ? If there was a tenancy, was it a mere 
tenancy at will or was it converted by the payment of rent into 
a yearly tenancy ? The learned judge reached the conclusion 
that a tenancy had been created but that it remained at all 
times a mere tenancy at will. There remained the question of 
the position at law of the sub-tenant. 

“The defendant bases his claim to the protection of the Rent 
\cts on s. 15 (3) of the Act of 1920. The subsection is in these 
terms : 


(alm was 


‘Where the interest of a tenant of a dwelling-house to 
which this Act applies is determined, either as the result of an 
order or judgment for possession or ejectment, or for any 
other reason, any sub-tenant to whom the premises or any 
part thereof have been lawfully sub-let shall, subject to the 
provisions of this Act, be deemed to become the tenant of the 
landlord on the same terms as he would have held from the 
tenant if the tenancy had continued.’ 

‘ The defendant’s claim to protection thus rests on the question 
whether he can be said to be ‘ a sub-tenant to whom the premises 
or any part thereof have been lawfully sub-let.’ The document of 
the 28th November, 1938, certainly contains no express provision 
against the sub-letting of a part of the premises. Nor do I think 
that such a provision can properly be implied. Louis Camm’s 
tenancy was to continue for so long as he desired to occupy the 
dwelling-house, and on his vacating it his tenancy was to be 
considered as having been automatically determined as on the 
date of such vacation. When, after giving the defendant 
possession of three rooms, he continued to live in the rest of the 
house, it could scarcely be said that he had ceased to desire to 
occupy the house, or that he had vacated it. Thus I think that 
Louis Camm’s tenancy and the defendant’s sub-tenancy subsisted 
contemporaneously up to the death of Louis Camm. 

‘““ But Mr. Mais submitted that the defendant’s sub-tenancy was 
not a lawful sub-letting within the meaning of the subsection, 
because Louis Camm, a mere tenant at will—that is a tenant 
whose tenancy could be determined by either the landlord or 
the tenant without giving any notice—had no power to create 
a weekly tenancy, ie., a tenancy which was to continue until 
one party or the other had given a week’s notice to quit, a notice 
which might well have not been given (as was indeed the case) 
or if given might not have expired before the determination of 
Louis Camm’s tenancy. The section, however, stipulates that 
the premises or a part thereof shall have been lawfully sub-let to 
the sub-tenant, and makes no stipulation that they shall have 
been lawfully sub-let to him for the whole sub-term which the 
head tenant has purported to create. The subsection is dealing 
with the case where the head term has determined, and on that 
determination the sub-term has also gone. ‘There is then at that 
time no person who can be said to be a sub-tenant. When the 
subsection refers to ‘any sub-tenant ’ to whom the premises or 
any part thereof have been lawfully sub-let it must—if the 
subsection is to have any effect at all—refer, as was pointed out 
in Norman v. Simpson [1946] K.B. 158, to the person who was 
a sub-tenant at some previous time, and that previous time is 
the time immediately before the determination of the head term. 
I have therefore to ask myself in this case whether immediately 
before the death of Louis Camm the defendant was a sub-tenant 
to whom a part of the premises had been lawfully sub-let ; and, 
since Louis Camm had not broken any term of his tenancy in 
creating the defendant’s sub-tenancy and since that sub-tenancy 
was then still subsisting, I hold that the defendant does so 
qualify.” 

This conclusion is, with great respect, difficult to reconcile 
with the older authorities. In Coke on Littleton it is said: 
‘‘ If a tenant at will granteth over his estate to another, and the 
grantee entreth, he is a disseisor, and the lessor may have an 
action of trespass against the grantee’’ (Co. Litt. 57a). The 
reason is that by the mere fact of assignment he terminates his 
will to hold. For the same reason he cannot underlet (Cole on 
Ejectment, 449). Ashhurst, J., puts it most strongly in Moss 
v. Gallimore (1779), 1 Doug. 279, saying: ‘‘ There can be no 
such thing as an under-tenant to a tenant at will. The demise 
itself would amount to a determination of the will.’”’ See also 
Shaw v. Barbor (1601), Cro. Eliz. 830 and Blunden v. Baugh (1633), 
Cro. Car. 302. Of this principle there are two qualifications. 
First, by estoppel, the tenant at will may create a tenancy which, 
though void as against the landlord, is valid as against himself 
(Doe d. Goody v. Carter (1847), 9 O.B. 863, 865). Secondly, the 
tenant at will cannot determine his own tenancy to the prejudice of 
the lessor by an assignment or underletting of which the landlord 
has no notice (Pinhorn v. Soustey (1853), 8 Exch. 763). But 
neither of these qualifications would appear sufficient to lead 
to the conclusion that premises in which a tenant at will has 
attempted to create a sub-tenancy are “ lawfully sub-let ” for 
the present purpose. The general principle seems to affect a 


purported sub-letting of part of the premises held by the tenant 
at will equally as it does an assignment or sub-lease of the whole. 


N.C. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SoLiciroRS’ JOURNAL] 


Legal Aid and Advice Bill 


Sir,—The proposals of the Rushcliffe Committee and those 
contained in the Bill appear to have met with very general 
approval from both sides of the profession. At the same time, I 
hope that it will be possible to make some amendments to the 
sill on its passage through the House, and in this connection 
the suggestions put forward in your columns are of great value. 

While no one can predict the amount of work which will 
as a result of the scheme fall upon lawyers to perform, there is, 
I think, a danger that legal aid in civil cases may be too difficult 
and in criminal cases too easy to obtain. I do not mean that 
legal aid in criminal cases should not be given in appropriate 
cases for pleas in mitigation or where there are pleas of guilty. 
The report of the Rushcliffe Committee did not exclude legal 
aid in such cases. ‘There is a danger that in the criminal courts 
those well able to provide for their own defence may obtain 
legal aid and it is in this sense that I say legal aid in criminal 
courts may be too easy to obtain. 

Owing to the time factor, it is not easy to devise a satisfactory 
means for preventing such abuse of the scheme. That the 
applicant should be required to make a statutory declaration 
as to his means may be a slight safeguard, but it is hardly likely 
to be wholly effective unless there is some machinery for checking 
the accuracy of the contents of the declaration. 

The suggestions of your readers as to the manner in which this 
problem should be met would no doubt be of value. 


R, E. MANNINGHAM-BULLER. 
House of Commons, W.1. 


“Control: Occupation by Licensee ” 

Sir,—Your contributor [ante, p. 9] appears to consider that in 
Brown v. Draper the plaintiff failed because he did not make 
the husband a party to the proceedings. I suggest, with respect, 
that the plaintiff failed for precisely the reason assumed by the 
county court judge in Robson v. Headland—namely, that the 
tenant-husband, not having revoked the licence granted to his 
wife, was held not to have surrendered possession. The court 
having taken this view, it would not have availed the plaintiff 
in the slightest degree to have added or substituted the husband. 
On the other hand, had the court in Brown v. Draper found, 
as a fact, that the husband had given up possession, then the 
husband would no longer have been a tenant; the wife would 
have been a trespasser; and the plaintiff would have been 
quite in order in (a) omitting the tenant as a party, and (b) making 
the wife the only party. In other words the plaintiff failed 
on the issue of fact as to whether the husband had given up 
possession and not on the point of law as to which are the necessary 
parties to an action for possession. 

May I take the opportunity of mentioning what seems to me 
to be an anomaly of the Landlord and Tenant (Rent Control) 
Bill, perpetuating and extending an anomaly already present 
under the 1946 Act. This anomaly is that the security of tenure 
is made available only to those tenants who apply, whether 
justifiably or not, for a reduction in rent. It is impossible to 
understand the logic which links security of tenure with the 
challenge to the amount of the rent. 

London, E.C.1. 

[R.B. writes: The view of the law taken by the courts rather 
than that taken by the writer of the ‘‘ Notebook ’’ interests 
readers. In his judgment in Robson v. Headland, Tucker, L.J., 
said: “ It is to be observed that in Brown v. Draper the husband, 
who had been the tenant, was not a party to the proceedings, 
and therefore in his absence no decision could properly have 
been reached whether or not, if he had been made a party, it 
would have been proper or not to have made an order for 
possession against him’’ If the learned Lord Justice had left 
it at that, I agree that one might have said that he was dealing 
only with one of the two ways in which, according to what was 
said before, a plaintiff might succeed. But the next sentence 


is: ‘‘ That really is the basis and foundation for the whole of the 
judgment’’ Thad, of course, to take this as an authoritative pro- 
nouncement, though my own opinion on the ratio decidendi of 
Brown v. Draper in fact corresponds to that of our correspondent 
And I was at pains to point out at the end of my article that the 
view taken (in Iobson v. Headland) of what Brown v. Drape) 
was based on did xot exclude the possibility of recovering, in 
apt circumstances, possession without suing the tenant. 


Registration and Consolidation of Mortgages 


Sir,—I always read a ‘“‘ Conveyancer’s Diary ’’ with interest 
but I have never read a more specious fallacy than that (92 Sor. J. 
726) by which the writer seeks to prove that a right of con 
solidation is registrable as a general equitable charge. lor 
example : 

(1) The purpose of registering a general equitable charge is to 
give notice to the world of the chargee’s claim (cf. Law of 
Property Act, 1925, s. 198 (1)), whereas the right to exercise 
consolidation has never depended upon the mortgagee giving 
notice to anyone, save, possibly, by reserving the right in one 
deed. 

(2) Section 93 of the Law of Property Act does not require 
registration of the right, yet “‘save as aforesaid nothing in this 


Act, in reference to mortgages, affects any right of 
consolidation ’’ ; not even the provisions of ss, 198, 199, 

(3) The right of consolidation is inseparable from the 
mortgages themselves. Hence, in the normal case of first 


mortgages, the right will be secured by a deposit of documents 
so as to take it out of the definition in the Land Charges Act, 
1925, s. 10 (1), Class C (ii), If the mortgages 
mortgages, they themselves should be protected in this class. 


are Se ond 


Whether or not ““ A BC’s”’ proposition is inherently probable, 
as he suggests, matters not. Notice by registration only operates 
where it is authorised or required (Law of Property Act, s. 198 (2)) 
and I conclude that if registration were made it would be 
nugatory. 


THEODORE B,. F. Ruorr, 
Hampstead, N.W.3. 

“A BC” writes: There may be grave objections to my view 
that the right to consolidate is now registrable, but I cannot 
discover any in our correspondent’s observations. To take them 
shortly one by one: 

(1) I agree; but if the wording of the relevant section is 
wide enough to catch the right of consolidation, general 


propositions of this nature will hardly save it. 

(2) ‘‘ Save as aforesaid nothing in this Act, 77 
mortgages,’ etc. (my italics). What meaning should be given 
to the words in italics, which I think our correspondent ignores 
completely ? Surely this means “no section of this Act in 
the part thereof dealing specifically with mortgages,’ iLe., 
ss. 85-120, which are prefaced with the general heading 
‘““ Mortgages.’’ Section 198 deals with registration, is in a 
part of the Act headed “ Notices,’’ and only mentions mort 
gages to except from its effect the right to tack (why not also 
the right to consolidate ?). 

(3) Our correspondent ignores the distinction which I was 
at some pains to draw: between the mortgage itself (which, 
as he rightly points out, may or may not be protected by a 
deposit of documents) and the right to consolidate contained in, 
or annexed to, the mortgage (which in my view cannot be so 
protected). Of course, this distinction may not be well 
founded, but it is not proved to be so merely by failure to take 
note of it. 

As to the last sentence, this is arguing in a circle. If the 
right to consolidate is a general equitable charge within the 
meaning of s. 10 of the Land Charges Act, 1925, s. 198 of the 
Law of Property Act, 1925, applies to it; if not, not. That is 
a question of construction in which consideration of s. 198 
is, I consider, irrelevant. 


vefevence to 


SOCIETIES 


A meeting of the UniteEp LAw Socrety was held in the 
Barristers’ Refreshment Room, Lincoln’s Inn, on Monday, the 
10th January, 1949. The motion that ‘‘ This house deplores 
the continuance of conscription in peacetime ’’ was rejected by 
one vote. 


An ordinary meeting of the Mepico-LEGAL Society will be 
held at Manson House, 26 Portland Place, W.1 (Tel. LANgham 
2127) on Thursday, 27th January, 1949, at 8.15 p.m., when a 
paper will be read by Robert Forbes, M.B., Ch.B., J.P., on 
‘* The Coroner, the Doctor, and the Public.” 
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NOTES OF CASES 
COURT OF APPEAL 
RATING: CLAIM TO EXEMPTION 
British Launderers Research Association v. Hendon Rating 
Authority and Others 


Asquith and Denning, L.JJ., and Jenkins, J. 
3rd December, 1948 
Appeal from the Divisional Court (92 SoL. J. 168; 40 L.G.R. 


194 


Ihe appellants, a trade research association, derived their 


funds from certain fees and a Government grant. They included 
in their activities the investigation of scientific problems not 
confined to the laundry industry, and also gave technical advice 
to laundries and undertook the training of persons wishing to 
become managers of laundries. By s. 1 of the Scientific Societies 
\ct, 1845, no rates are payable in respect of any land 

belonging to any society instituted for the purposes of 
science exclusively and occupied by it for the transaction 
of its business, provided that such society shall be supported 
... in part by voluntary contributions,”” The Divisional Court 
held the association not entitled to exemption under that section. 
rhe association appealed. (Cur. adv. vult.) 

DENNING, L.J., in a written judgment, with which AsguirH, 
LL.J., and JENKINS, J., agreed, said that, while “ ins, 1 
included the applied sciences as well as pure or abstract science, 
include the 

If a trade 
f science 


science ”’ 
the expression . purposes of science’’ did = not 
purposes of firms or persons who made use of science. 
rescarch association was instituted for the purposes ¢ 
and also for those of its members who made use of science, then 
neither purpose was merely incidental to the other, but the 
purposes were collateral and the association could not claim the 
benefit of the section. The best evidence for determining 
whether an association was “instituted ’’ for the purposes of 
science was its memorandum of association. If such a 
memorandum were lacking, or not clear on the point, the court 
might have regard to the purposes which the association had in 
fact pursued. A Government grant was not a “ voluntary 
contribution ” within the meaning ot the section. The purposes 
of the appellant association, as shown by the memorandum of 
association and their activities pursued in fact, weie collateral 
with and not incidental to the purposes of science. Therefore 
the association were not instituted exclusively for the purposes 
of science within the meaning of the section. As they were also 
not supported by voluntary contributions, they were not entitled 
to exemption from rates under the section. 

Denning, L.J., in the course of his judgment, criticised PR. 
v. Institution of Civil Engineers (1879), 5 O.B.D. 48, and said that 
R. v. British Non-Ferrous Metals Association (1932), 16 Rk. & I.T. 
136, must be overruled, and that Hornsey School of Art v. Edmonton 
Union (1905), 4 L.G.R. 178, and Westminster Corporation v. 
Roval United Service Institution (1938), 36 L.G.R. 450, must be 
overruled in so far as they decided that a Government grant was 
a voluntary contribution, Appeal dismissed. 

APPEARANCES : Powe, W.C., and W. L. Roots (Callingham, 
Griffith © Bate) ; Fitzgerald, W.C., and Ramsay Willis (The Town 
Clerk, Hendon). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


CHARTER-PARTY: ‘“‘ LOADING”: BAGGING OF GRAIN 
Argonaut Navigation Co., Ltd. v. Minister of Food 


Bucknill, Cohen and Singleton, L.J J. 
10th December, 1948 

Appeal from Sellers, J. (92 Sot. J. 246, 273; 64 T.L.R. 269). 

The plaintiffs’ steamship was chartered by the defendants to 
load a full and complete cargo of wheat at a port in Canada. The 
charter-party provided that the vessel was to be loaded in 
accordance with berth terms and that, if she were detained longer 
than five days, the charterers were to pay demurrage. Those 
five lay days ran out at 7 a.m. on 15th October, 1946, and the 
charterers admitted liability for demurrage from that time until 
8.45 a.m. on 17th October, by which time all the wheat had been 
loaded which the vessel was allowed to carry in bulk under the 
rules of the port of loading. The remaining grain required to 
constitute a full cargo had by the rules to be bagged because 
it was to be carried in the ‘tween decks. By 1 p.m. on the 17th 
the ship was down to her marks and could thus take no more grain 
at all, but bagging of the grain loaded up to 1 p.m. continued until 
3 p.m., when the ship was ready to sail. The shipowners’ 


claim for demurrage from 8.45 a.m, to 3 p.m. on 17th October was 


Sellers, J., held that ‘* loading ’ 


resisted by the charterers, 
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under the charter-party included the time taken in bagging, and 
gave judgment for the shipowners for £77 10s. The charterers 
appealed. 

BuckniL_, L.J.—Conuren and SinGLeton, L.JJ., agreeing 
said that the loading of the vessel was not complete until the 
cargo was so placed in her that she could sail in safety. Loading 
was not completed by 8.45 a.m. on the 17th October even though 
no more grain could by then be taken in bulk, for more grain was 
in fact loaded in her after that time. Moreover, although by 
1 p.m. the vessel was down to her marks, the bagging of loose 
grain remaining to be carried out was a part of the process of 
loading which was only completed by 3 p.m. The charterers 
were in default in not having the cargo in the ’tween decks in 
time for it to be bagged before the lay days expired. They 
were accordingly liable for demurrage until 3 p.m. Appeal 
dismissed, 

APPEARANCES: Le Quesne, W.C., and i, W. 
Vocatta (Stokes & Mitcalfe). 


Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


FACTORIES: “ SOUND MATERIAL ” 
Whitehead v. James Stott, Ltd. 
Lord Greene, M.R., Somervell and Singleton, JJ. 
11th January, 1949 

Appeal from Mr. Commissioner Ormerod, sitting at Salford. 

The plaintiff was employed by the defendants to work a lift 
in their factory. While so employed he was injured owing to 
a fracture in the lift mechanism. The breakdown was due to a 
hidden defect in the material which was not apparent on reason- 
able inspection. It was argued for the employers that the 
words “‘ sound material ’’ in s. 22 (1) of the Factories Act, 1937, 
which provides that ‘‘ every hoist or lift shall be of good mechani- 
cal construction, sound material, and adequate strength, and 
be properly meaintained,’’ meant material which on a reasonably 
careful inspection appeared to be sound, The trial judge awarded 
the plaintiff damages, and the employers now appealed. 

Lorp GREENE, M.R.—SoMERVELL and SINGLETON, JJ., 
agreeing—said that the words ‘‘ sound material ’’ must be given 
their literal meaning. They created an absolute obligation on the 
employers. The plaintiff was accordingly entitled to recover. 
Appeal dismissed. 

APPEARANCES: Nield, W.C., and C. M. W. Elliott (John 
Tavlor & Co., Manchester) ; Gervard, W.C., and Nahum (Whittle, 
Robinsoi Bailey, Manchester). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


CHANCERY DIVISION 
JOINT ACCOUNTS: SURVIVOR ENTITLED BENEFICIALLY 
Young v. Sealey 
2nd December, 1948 


Roskill (Treasury 


Romer, J. 

The action was brought by the personal representatives of 
Miss T. IE. Jarman claiming that a declaration that the defendant, 
a nephew of the deceased lady, was a trustee of certain assets to 
which he had a legal title by survivorship. From 1916 Miss 
Jarman created three joint accounts at a bank and in a building 
society in her name and that of the defendant. The accounts 
were kept entirely secret and neither the defendant (until a late 
date) nor Miss Jarman’s solicitor were informed of them. 
Miss Jarman from time to time drew out of, and paid in moneys 
into, these accounts, but the defendant never paid in or drew out 
any moneys in such accounts. Miss Jarman died intestate in 
March, 1941, when the sum of 43,624 stood to the credit of the 
principal banking account. 

Romer, J., having gone through the oral and other evidence, 
said that it was quite clear that Miss Jarman’s intention was to 
save death duties and at the same time to benefit the members 
of her family, particularly her nephew. Her natural secrecy in 
business matters deterred her from consulting her solicitors so 
she evolved a plan for herself. She was fond of money, so all 
benefit to her relatives must be postponed until after her death. 
It would seem, therefore, that the defendant had not only a legal 
but a beneficial title to the moneys (Beecher v. Major (1865), 
2 Dr. & Sm. 431; Marshall v. Crutwell (1875), L.R. 20 Eq. 328, 
a case of a husband and wife’s joint account). But a new point 
was taken by Mr. Russell for the plaintiff and that was that the 
deceased was attempting to do what she could only do by a will 
executed in conformity with the Wills Act, 1837, and that she 
could only do what the defendant claimed she had done by an 
inter vivos settlement or a donatio mortis causa, which was not 
the case here. The point did not appear to have been taken in 
any reported case in this country, but it had been successfully 


made in two Irish cases. [His lordship referred to Owens v. 
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Greene 1932, LIX. 229.) Similar principles were applied in 
two or three Canadian cases, but in Jn ve Reid (1921), 50 Ontario 
L.R. 595, the Supreme Court of Ontario took a different view. 
If there had been no English authority relevant to the question, 
he (his lordship) would have been inclined to follow the Irish and 
the earlier Canadian cases, as it was impossible to regard the 
transaction either as a settlement or a donatio mortis causa. 
But, having regard to the earlier English cases, he would prefer 
that any change in the current of authority which he was invited 
tu make should be made by the Appeal Court, assuming it were 
to be made at all. He held therefore that the defendant was 
entitled to the benefit of the credit balances and shares, and the 
action must be dismissed with costs. 

APPEARANCES: Hon. Charles Russell, IX.C., and H. A. Rose 
Sharpe, Pritchard & Co., for Alms & Young, Yaunton) ; Sir 
Andrew Clark, W.C., and Sir Norman Touche (G. Houghton 


and Son). 
{Reported by H. Lancrorp Lewis, Esq.. Barrister-at-Law.] 


RESTRAINT ON ANTICIPATION: VALIDITY: DATE OF 
RESTRAINT: DOCTRINE OF REPUBLICATION OF WILLS 
In re Heath’s Will Trusts ; Hamilton v. Lloyds Bank, Ltd. 
Harman, J. 21st December, 1945 

Adjourned summons, 

The testator, in a will made on 10th December, 1932, directed 
his trustees to hold two thirds of the moiety of his trust estate 
upon trust to pay the income thereof to his daughter during her 
life for her separate use, and so that during coverture the same 
should be without power of anticipation, with remainder over to 
her children. In 1935 the Law Reform (Married Women and 
lortfeasors) Act, 1935, was passed, which, in s. 2, subs. (1), 
abolished restraints on anticipation, but a proviso was added 
“that nothing in this subsection shall interfere with or render 
inoperative any restriction upon anticipation or alienation 
attached to the enjoyment of any property by virtue of any 
provision attaching such a restriction contained in any... 
instrument executed before the lst day of January, 1936.”’ In 
1937 the testator made two codicils to his will which did not 
expressly affect the disposition of the residuary estate, but did in 
each case confirm his will. The testator died in 1939, The 
court was asked to determine whether, having regard to the 
terms of the Act, the execution by the testator of the codicils of 
1937 operated to invalidate the restraint on anticipation. It was 
contended on behalf of the daughter that the doctrine of 
republication of wills applied and that by executing the codicils 
in 1937 the testator brought his will down to that date with the 
effect that the restraint was executed after the Ist January, 1930. 

HARMAN, J., said that the issue raised a question of construction 
of the Act and particularly of the proviso to subs. (1) of s. 2. 
The principle that the republication of the will substituted the 
date of the republication for that of the will was not of universal 
application, but only a general rule, which was subject to the 
exception that it should not be adhered to where it defeated the 
intention of the testator. In the present case the testator, when 
making his will in 1932, clearly intended to impose the restriction 
on his daughter, and, so far from changing his mind, adhered to 
that view, at least until the date of his last codicil in 1937, 
because that codicil confirmed the will. The case fell, therefore, 
within the exception to the rule of republication ; the instrument 
by which the restriction was attached was “ executed,” in the 
meaning of the proviso to s. 2, subs. (1), before the Ist January, 
1936, and the restraint, which was not contained in any other 
instrument, was a valid restriction notwithstanding the Act of 
1935 and the codicils of 1937, 

Rolfe v. Perry (1863), 3 De G.J. & S. 481; In ve Elcom {1894 
1 Ch. 303; In ve Moore {1907} 1 I.R. 315, and dictum of Lord 
Porter in In ve Berkeley {1946} A.C. 555 followed. 

APPEARANCES: Michael Albervy (Gibson & Weldon) ; 
Hunt (Deacons & Pritchards). 


[Reported by Ciive M. Scumitruorr, Esq., Barrister-at-Law] 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
ROAD TRAFFIC: UNINSURED DRIVING BY REPAIRER 
Lyons v. May 


Lord Goddard, C.J., Hilbery and Birkett, JJ. 
24th November, 1948 


Case Stated by Glamorgan justices. 


Wilfrid 


The owner of a motor lorry wrote asking the garage proprietor 
who was repairing it to deliver it when finished to the owner’s 
premises, The garage proprietor did so. He held no policy 
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of insurance covering such a journey, and the owner's policy 
in respect of the lorry was only operative when it was being 
driven by the owner or some duly authorised person in his employ. 
The justices dismissed an information charging the owner with 
permitting the lorry to be driven uninsured against third party 
risks, contrary to s. 35 (1) of the Road Traffic Act, 1930. The 
prosecutor appealed. 


Lorp GopparD, C.J.—HILbBery and Birkett, JJ., agreeing 


said that McLeod v. Buchanan [1940, S.C. (H.L.) 17 and Wy) } 
v. Rennison |1947} K.B. 488 ; 91 Sox. J. 85, showed that scieites 
was unnecessary to an offence under s. 35. Though the facts 


here were different from those in those cases, it could not be 
said that this lorry owner had not permitted the garage proprictot 
to drive his lorry; he had not asked the proprietor 
whether he had the necessary policy, and an offence had thus 
been committed. The question whether there special 
reasons why the justices should not disqualify the owner unde 
s. 35 (2) from holding a driving licence was primarily one for them, 
but the court thought that there were grounds on which they 
might find such reasons. The owner had made his 
for delivery of the lorry by a person who, in the ordinary cours¢ 
and according to the ordinary experience of owners of moto! 
vehicles, would be covered by the necessary policy because hi 
trade would require him to have one, for example, for testing 
vehicles on the road. Appeal allowed. 
APPEARANCES: Featherstone (Torr & Co., tor Richard | 

Cardiff), There was no appearance by or for the lorry owner. 


farage 


were 


reque st 


{Reported by kK. C, Catsurn, Esq., Barrister-at-Law.] 


DivISIONAL COURT 
CRUISING TAXICAB: NO OBLIGATION TO ACCEPT HIRE 
Hunt v. Morgan 

Lord Goddard, C.J., Hilbery and Birkett, J J. 

Case Stated by London Quarter Sessions. 

The appellant, a taxi-cab driver, was hailed in a London street 
by a person wishing to hire the vehicle. The driver refused to 
stop. On an information preferred against him under s. 17 (2) 
of the London Hackney Carriage Act, 1853, the magistrate and 
quarter sessions both found that there was no reasonable ground 
for refusing the fare, and quarter sessions dismissed the driver’s 
appeal from his conviction by the magistrate. The driver now 
appealed. By s. 7 of the Act of 1853, “ the driver of every 
which shall ply for hire at any place within the limits of this Act 
shall (unless such driver have a reasonable excuse, to be allowed 
by the justice) drive such cab to any place to which he shall b 
required by the hirer thereof to drive, not exceeding six miles.” 
Section 17 (2) makes it an offence to contravene s. 7. (Cuy. 
adv. vult.) 

Lorpb Goppakrp, C.J., reading the judgment of the court, said 
that the words “ ply for hire” in s. 7 were confined to cabmen on 


Ist December, 1948 


cab 


arank. It was only such a cabman that was obliged to accept 
. . a ’ . , 
a fare. Section 35 of the London Hackney Carriage Act, 1531, 


which was unrepealed, appeared to show that, ifa cab was standing 
in the street having, for instance, just set down a passenger, the 
driver was bound to accept as a fare any person who desired to be 
driven provided that that person so informed the driver while he 
was still stationary and unengaged. Appeal allowed. - 
APPEARANCES: Collard and Borders (Seifert, Sedley « 
I, H. Cassels (The Solicitor, Metropolitan Police). 
{Reported by R. C. CaLtBurn, Esq., Barrister-at-Law.] 


Cak: 


DIVISIONAL CouRT 
COURT MARTIAL : JURISDICTION 
R v. Secretary of State for War and Another ; ex parte Martyn 


Lord Goddard, C.J., Humphreys and Finnemore, JJ. 
Jith January, 1949 

Application for an order of certiorari. 

On 4th October, 1948, the applicant was arrested as a deserte1 
from his Majesty’s Forces and on 27th November brought befor 
a court martial. He gave evidence that he had never received 
calling-up papers under the National Service Act, 1939. There 
was no evidence to the contrary, and the court martial accordingly 
decided that the applicant’s plea in bar to the jurisdiction of the 
court on the ground that he was not subject to military law 
succeeded. By r. 3+ (c) of the Rules of Procedure under the 
Army Act, “ If the court allow the special plea, they shall record 
their decision and the reasons for it and report it to the convening 
authority and adjourn and the convening authority shall 
either forthwith convene another court for the trial of the accused, 
or order the accused to be released.’’ Another court martial 
was convened, but not until after the expiration of a considerable 
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time. When the second court was convened, but before the 
members forming it were sworn, and consequently before the 
court was duly constituted, the point was taken that the court 
had no jurisdiction to try the case, on the ground that it had not 
been properly convened because it had not been convened 
“ forthwith ”’ as required by r. 34 (c). The matter was, however, 
discussed before the court, and the officers composing it decided 
that they had jurisdiction to try the case. The applicant was 
then arraigned, and it was proved by the prosecution that enlist- 
ment papers had been sent to him. According to a decision of 
the Divisional Court, if enlistment papers were posted to a man 
he was held to be duly enlisted although he never received them. 
rhe court martial accordingly found that the applicant was a 
soldier and was guilty of desertion, and sentenced him to detention. 
He then made the present application to have the order of the 
court martial quashed. 

Lokp Gopparp, C.J..—HUMPHREYS and FINNEMORE, JJ., 
agreeing—said that it was clear the plea in bar had been taken 
at the wrong time since, by the rules, it should have been taken 
when the prisoner was brought before the court and arraigned. 
Once it was established that the applicant was a soldier, the 
court martial had jurisdiction to try him. If that court had 
not followed the proper procedure, that was a matter for the 
convening officer or the Judge Advocate-General and not one for 
the Divisional Court, which would only interfere in a case in which 
the civil rights of the soldier were affected. This was a procedural 
matter, with regard to which the Divisional Court had no juris- 
diction to interfere. Application dismissed. 

APPEARANCES : J*lowers, IK.C., and Pensotti (Joseph Mayorcas) ; 
H. L. Parker (Treasury Solicitor). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
DIVISIONAL CouRT 
FIREARMS CERTIFICATE: DISCRETION OF QUARTER 
SESSIONS 
Greenly v. Lawrence 
Lord Goddard, C.J., Humphreys and Finnemore, J J. 
12th January, 1949 

Case Stated by the Recorder of Reading. 

The respondent, an elderly householder well versed in the use 
of firearms and a responsible person unlikely to misuse them, 
lived in an isolated house containing much valuable property. 
He applied for a firearms certificate under s, 2 of the Firearms 
Act, 1937, enabling him to have in his possession ammunition for 
his automatic pistol, as he wished to be able to protect himself 
against an armed burglar. The chief constable refused a certificate 
on grounds of policy. Quarter sessions allowed the householder’s 
appeal under s. 2 (8), and the chief constable appealed. By 
s. 2 (2) of the Act of 1937, a firearms certificate shall be granted 
by a chief officer of police “‘ if he is satisfied that the applicant 
has a good reason for . having in his possession the firearm 
or ammunition and can be permitted to have ’’ it ‘in his 
possession without danger to the public safety or peace A 

Loxrb Gopbarp, C.J.—HUMPHREYS and FINNEMORE, JJ., 
agreeing—said that it was a question for the discretion of quarter 
sessions whether an applicant had established ‘ good reason ” 
for having a firearm in his possession. Quarter sessions had 
found that there was such a reason and that the householder 
fulfilled the qualifications prescribed by s. 2 (2). Their decision 
could accordingly not be interfered with. ‘To hold that they were 
bound to refuse the application would be to hold that there could 
good reason for man’s having a firearm in his 
Appeal dismissed. 
Glazebrook 
Fullbvook, Reading) ; 


never be a 
possession. 
APPEARANCES: FF, K, 
Wadkin, for Sheppard & 
(Crau ley, Arnold & ( 0.). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


COURT OF CRIMINAL APPEAL 
MURDER : DOCTRINE OF CHANCE MEDLEY 
R. v. Semini 
Lord Goddard, C.J., Lewis and Pritchard, J J. 
11th January, 1949 

Appeal from conviction, 

The appellant was walking with a young woman past a hotel 
when one of three men standing there made an observation 
about her which the appellant resented. The murdered man was 
one of the three. The appellant went up to the men and knocked 
one of them down. He admitted that that was the first blow to 
be struck. The deceased incited the man who had been knocked 
down to fight the appellant and he prepared to do so, Two 
unidentified bystanders restrained the appellant by holding his 
arms. He broke away and, producing a knife, advanced on the 


(Rexworthy, Bonser and 
J. C. Leonard 
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man whom he had knocked down and the deceased, saying : 
“T’ll get the two of them.”’ In the scuffle which followed the 
deceased was stabbed through the heart, and two other men 
were wounded. The appellant was found guilty of murder and 
sentenced to death. He appealed. (Cur. adv. vult.) 

Lokp GoppaARD, C.J., reading the judgment of the court, said 
that it was contended that this was a case of chance medley to 
which the law relating to provocation had no application, and 
that it was accordingly not necessary to prove provocation with 
which the act causing death was commensurate. It was not 
surprising that at a time when society was less secure and settled 
in its habits, when the carrying of swords was common, the 
courts had taken a view more lenient towards provocation than 
was taken to-day, when life and property were guarded by an 
efficient police force and social habits had changed. Holmes v. 
Director of Public Prosecutions [1946) A.C. 588, laid down 
authoritative rules on the subject. The old learning with regard 
to chance medley was finally laid to rest by 9 Geo. IV, c. 31. 
The cases cited in “ Archbold ’’ under the heading of ‘‘ chance 
medley ’’ were to be regarded as illustrations of what the courts 
had accepted as sufficient to reduce a killing from murder to 
manslaughter, and all of them must be read in the light of 
Holmes v. Director of Public Prosecutions, supra, and Mancini v. 
Director of Public Prosecutions |1942, A.C. 1. There was only one 
verdict which a reasonable jury could have returned, namely, 
murder. Appeal dismissed. 

APPEARANCES: Cartwright Sharp, W\.C., and LE. B. Gibbens 
(Registvay, Court of Criminal Appeal) ; Sachs, W.C., and Normai 
Carr (Director of Public Prosecutions). 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.]} 
CORRECTION 

In our report of Lauder v. Lauder (ante, p. +2) the Appearances 
should read as follows: Turner, K.C., and N. Parkes (Baylis, 
Pearce & Co., for Stevens & Stevens, Farnham); Sty Charle 
Doughty, K.C., and J. G. K. Sheldon (Wedlake, Letts & Birds, for 
Gidley, Wilcocks & Maddock, Plymouth). 


OBITUARY 


Mr. C. B. V. HEAD 
Mr. Charles Bernard Vessell Head, solicitor, died at Vereeniging, 
Transvaal, on 16th January, aged 41. He was admitted in 1929. 
Mr. G. HUGGINS 
Mr. George Huggins, retired solicitor, of Sutton Coldfield, died 
on 10th January, aged 87. 
Mr. W. T. M. ORME 
Mr. William Thomas Mansfield Orme, solicitor, of Derby, died 
recently aged 81. He was a former president of Derby Law 
Society, and was admitted in 1891, 
Mr. E. S. SPENCER 
Mr. Edward S$. Spencer, solicitor, of East Retford, died on 
15th January, aged 71. He was admitted in 1899. 
Mr. J. STEPHENS 
Mr. John Stephens, solicitor, of Southampton, died on 25th 
December, 1948, aged 85. He was admitted in 1894. 


Wills and Bequests 

Sir Richard Pinsent, solicitor, of Birmingham, a_ past 
president of The Law Society, left £71,024, net personalty £69,184. 

Mr. Frederick Newton Tweedale, solicitor, of Oldham, left 
£62,486 3s. 3d., net personalty £61,897 9s. 3d. Among the 
bequests was one of £1,000 to Mr, I, Ayrton, solicitor’s managing 
clerk, of Oldham, in appreciation of Mr. Ayrton’s services for 
more than forty years. 


The Lord Chancellor intends to make recommendations for % 
new list of silks in the Easter Vacation of 1949, Applicants who 
wish their names to be considered should send their applications 
to the Lord Chancellor’s office before the Ist March, 1949. Only 
those applications received between the 14th January, 1949, and th 
Ist March, 1949, will be considered, and therefore those who have 
already made applications should renew them, 

Double taxation agreements have been concluded between thx 
United Kingdom and the Federation of Malaya, and between the 
United Kingdom and Singapore. The agreements, which were 
published on 11th January as Schedules to Draft Orders in Council, 
follow the same pattern as the agreements previously made with 
other colonies. 
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SURVEY OF THE WEEK 


1. Statutory Instruments 


PLOUGHING GRANTS (APPLICATION TO 1948) ORDER, 1948 
(S.I. 1948 No. 2856) 

This Order provides that Pt. IV of the Agricultural Development 
Act, 1939—which makes provision for the payment of ploughing 
grants to farmers—and the subsequent amending Acts, shall 
apply to land ploughed up in the year 1948, 


PLOUGHING GRANTS REGULATIONS, 1948 (S.I. 1948 No. 2857) 

By these regulations it is provided that land ploughed upat any 
time during 1948 shall be eligible for a ploughing grant under the 
Agricultural Development Act, 1939. The land so ploughed 
must be sown to a crop approved by the County Agricultural 
Executive Committee as soon as practicable after it has been 
ploughed, or, if re-seeded to grass, it must be completely re-seeded 
within twelve months of the date of ploughing with a grass mixture 
similarly approved. 


CONTROL OF IRON AND STEEL (NO. 68) ORDER, 1949 
(S.I. 1949 No. 12) 


GENERAL WASTE MATERIALS RECLAMATION WAGES COUNCIL 
(GREAT BRITAIN) WAGES REGULATION ORDER, 1949 
(DB. 40) (S.I. 1949 No. 22) 


Gas Funp (CONTRIBUTION) ORDER, 1949 (S.I. 1949 No. 30) 


2. Draft Statutory Instruments 
DouBLE TAXATION RELIEF (TAXES ON INCOME) (FEDERATION 
OF MALAYA) ORDER, 1949 


DouBLE TAXATION RELIEF (TAXES ON INCOME) (SINGAPORE) 
ORDER, 1949 

The Finance (No. 2) Act, 1945, provides for double taxation 
relief agreements to be made with the governments of territories 
outside the United Kingdom, and these draft Orders set out the 
reciprocal provisions which have been agreed with the Government 
of the Federation of Malaya and the Government of Singapore. 

Under both draft Orders the following classes of income will 
be exempt from taxation in the country from which they are 
derived: industrial and commercial profits (with certain 
modifications) unless the enterprise concerned has a permanent 
establishment in the country; patent and copyright royalties, etc ; 
pensions, other than government pensions ; purchased annuities ; 
profits derived from the operation of ships or aircraft ; earnings 
of temporary business visitors. This last item does not apply 
to the profits or remuneration of musicians, stage, film or radio 
artists or other ‘‘ public entertainers.’’ The remuneration of 
visiting professors and teachers will be exempt from taxation 
in the country visited for a period of two years. Students and 
business apprentices will not pay tax on maintenance or education 
allowances derived from their home country. Dividends will 
be exempt from any tax which is additional to the tax chargeable 
on the profits or income of the company. Remuneration in 
respect of governmental functions, including government pensions, 
will be taxed only in the paying country, but this provision does 
not apply to payments made in connection with services rendered 
to a government in connection with any trade or business which 
that government carries on for profit. If the income still remains 
taxable in both countries, it is provided that the country of 
residence will give full credit for tax paid in the country whence 
the income originated. These provisions will take effect for the 
fiscal year 1948-49, 


w 


Non-Parliamentary Publications 

TRIAL OF GERMAN Major WAR CRIMINALS 
Proceedings of the International Military Tribunal sitting at 
Nuremberg, Germany. Part 18. 2nd July to 15th July, 
1946. (Law Officers’ Department.) 


TowN AND CouNTRY PLANNING Act, 1947: Development 
Charge on Houses for Members of the Agricultural Population 
(Extended Arrangements). (Ministry of Town and Country 
Planning Circular No, 64). 

This Circular announces that it is proposed to extend the 
arrangements outlined in Circular 62 to cover houses erected for 
persons employed in Forestry. 


Town AND CouNTRY PLANNING (Control cf Advertisements) 
Regulations, 1948. Explanatory Memorandum. 
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HERE AND THERE 
A WELCOME COMPLIMENT 


TuHatT lawyers do find ladies not unwilling to marry them certainly 
establishes that it is not impossible for them to become the 
objects of tender emotion, but you would never guess it from the 
figure they cut in general literature. Often shifty, generally 
unprepossessing, at best benevolently mildewed, their personal 
attractions, as popularly conceived, would hitherto have earned 
them a neglible percentage in any Gallup survey of the professions, 
well behind the Army, the Navy, the Church or the Stage. To 
feelings thus habitually lacerated the following tribute is balm 
indeed : ‘‘I had no reason to suspect the man. He looked 
like a solicitor—about thirty-two and rather handsome. He 
wore an Anthony Eden hat.’’ True, this debonair portrait was 
that of a man who snatched a valuable fur coat from the shoulders 
of twenty-three-year-old Miss Janet Green while she was waiting 
at a bus stop, a method of “ skinning ’”’ never hitherto attributed 
even to the Uriah Heeps of the profession, but that picture of the 
solicitor as a ‘‘ rather handsome ’’ man yet in his prime, drawn 
by a lady herself so good-looking, as the Press photographers 
revealed her, marks, we hope, the turn of the tide. Very soon, 
let us believe, those museum piece legal advisers who of late have 
been mustily tendering their counsel to Jane in the Daily Mirros 
will become forgotten relics of a defamatory past in which, 
unfortunately, on the iron principles of “ group”’ libel, the 
profession had no redress, 


FAR AWAY 


AMONG the older men in the Temple one sometimes hears laments 
for, inter alia, those happy bygone days when it was something of 
a commonplace for members of the Bar to spend a part of the 
vacation combining pleasure with professional duty dealing with 
evidence taken on commission in some remote and inviting corner 
of the globe. The calls for advocacy before the tribunals set up 
in war-battered Germany hardly rank as compensation at a 
fair exchange rate, besides which, one gathers from certain 
recent incidents, the occupational risks are by no means negligible. 
Besides evidence on commission there were divers interesting 
disputes in our far-flung territories in which a high value was set 
upon the personal attendance of members of the English Bar. 
New to me lately, though apparently it dates from forty years 
back, is the true story of a learned gentleman who went to 
Canada to champion the cause of some tribe of Ked Indians there, 
a mission which he accomplished so much to the satisfaction of 
his clients that they not only put him in their next honours list 
for promotion to the style and dignity of chief but at the appro 
priate point of the inauguration ceremony invited him to select 
a squaw from among the season’s débutantes. He explained that 
the customs of his own tribe did not permit him to embrace the 
services of the prospective Pocahontas. Whether he was able 
to cite any appropriate rule or order frofm the White Book 
does not appear but certainly he gave no offence for, as the story 
was told me, for many years after there used to arrive 
regularly at his chambers in the Temple a_ representative 
of his obliged clients bearing some object of tribute to their 
remote chief. . 


TWO STORIES 


THOSE fugitive stories that one is told, fails to jot down, and can 
never quite remember afterwards—much innocent enjoyment is 
lost in their fading; so here (as much for my own sake as my 
readers’) is a story never, to the best of my information and 
belief, reproduced in print before. It was told as having happened 
in an East End County Court. In the morning a woman had 
been very severely cross-examined by counsel. Came _ the 
luncheon adjournment and after it she resumed her place in the 
witness box carrying a paper parcel. ‘The cross-examination was 
resumed in the same tone as before, whereupon she suddenly 
snatched a dead cat from the parcel and flung it at counsel. The 
learned judge: ‘“‘ If you do that again, I shall commit you for 
contempt of court.’’ Another story also, I believe, belonging to 
oral tradition. Mr. Justice Grantham, better known for his 
vigorous personality than for the minuteness of his learning, had 
a son at the Bar who afterwards took silk but once in his very 
early days tripped up over some pleadings. The master, having 
done a prodigious amount of striking out, kindly called him over 
before he left the room and suggested it might be a good idea if 
he sought a little advice from his father in the matter. ‘‘ No,” 
answered the young man, “it was he who helped me to draft 
them.” 
RICHARD ROE 
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POINTS IN PRACTICE 


REGISTERED ANNUAL SUBSCRIBERS are 
hat neither the Proprietors nor the Editor, 
e correctness of the replies 


Questions from solicitors who are 
answered without charge, on the understandin 
nor any member of the staff, are respon 
any steps taken in consequence thereof. All questions must be typewritten pli 
addressed to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain the name 
and address of the subscriber, and a stamped addressed envelope. 


Partnership Land 
QO. Some time ago I acted for two clients who were in business 
and who purchased certain property as joint tenants. One of 
them has died and I have advised that the surviving joint tenant 
will be accountable to the representatives of the deceased for his 
half share of the property if and when it is sold. I shall be glad 
if you will confirm that this advice is sound. 


A. If the land was bought for the purpose of, or for some 
reason connected with, the joint business, we think that the 
presumption of joint tenancy in common as between partners 
will apply and that the deceased partner’s estate is entitled to a 
share of the proceeds of sale. 


Rent Acts—PoOSSESSION 


Q. In 1938 an estate agent let to Mr. X a decontrolled house, 
now controlled under the 1939 legislation. It was at the time 
clearly understood between the agent and the tenant that Mr. X 
would pay the rent but that his parents would occupy the house. 
In 1947 the parents left, leaving some of their furniture behind, 
it being stated by Mr. X that they would probably return in six 
months. They have not returned. Mr. X allowed, and still 
allows, others to occupy the house, and is now sub-letting to 
two different tenants, one portion furnished and one unfurnished, 
at reportedly higher rents than the rent payable to the landlords. 
It is believed that the tenant of the unfurnished portion is not 
in possession of a rent book. No complaints of nuisance are 
made and the rent is regularly paid. The landlords, who are 
trustees, do not wish to occupy the house themselves or by their 
servants. The property is properly maintained. Is there any 
ground on which the landlords can claim possession ? 


A. The first question is to ascertain whether X’s contractual 
tenancy has determined, e.g., by notice or effluxion of time, and 
whether X was forbidden to sub-let. It is clear that he was 
within his rights in allowing his parents to live on the property, 
but other sub-lettings may have been forbidden. If X’s 
contractual tenancy still exists there is no question of recovery 
of possession, except, perhaps, by forfeiture proceedings under 
the proviso for re-entry. If X’s contractual tenancy determined 
after the sub-lettings were made and the sub-lettings were 
permitted by the tenancy agreement, the lessor may recover 
from the tenant of the furnished portion (this not being within 
the Kent Acts) but not from the other sub-tenant. If the 
sub-lettings were made af er the determination of the contractual 
tenancy the landlord may recover possession of the furnished 
portion and also of the unfurnished portion if the latter was let 
after the furnished portion (see Oak Property, Lid. v. Chapman 
[1947] K.B. 886). 


Recovery of Deposit 


QO. A negotiated with B to sell A’s house. A then in writing 
agreed as follows :— 
I (A) hereby declare that I am selling this house for £620 

to (B). 

Date Signed (A) 

Received £5 Signed (A) 
A few days later B returned the keys of the house (which he had 
merely for inspection of the house) to A and declined to proceed 
any further. Can B legally recover the £5 ? A refuses to repay 
the £5, and asserts that the money was paid on the understanding 
that if B did not proceed with his purchase the deposit was to be 
retained by A. 


A. The answer to this question depends on the real terms of 
the agreement made between A and B._ If there were a concluded 
contract of sale between A and B, and B refused to complete, 
A could retain the deposit if he obtained the leave of the court 
under the Courts (Emergeney Powers) Act, 1943. If B paid the 
£5 to secure an option which he subsequently failed to take up 
A can again retain the money. If, however, B paid the £5 as a 
deposit on the understanding that there was to be no sale unless 
he approved of the premises on inspection, the money is 
recoverable by B on the principle of Chillingworth v. Esche {1924} 
1 Ch. 97. We cannot suggest which of these conclusions is the 
correct one without more knowledge of the facts. 
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NOTES AND NEWS 
Honours and Appointments 

HARRISON, assistant solicitor, Ministry of Labour, 
has been appointed Solicitor to the Ministry in succession to 
Sir Cyril Langham, who retires at the end of this month. 
Mr. Harrison was called to the Bar in 1919. 

Mr. A. A. LuxMoorE, solicitor, of Durham, and under-sheriff 
and clerk to Brandon Urban District Council, has been appointed 
a Deputy Lieutenant of the County. He was admitted in 1906. 


Mr. A. F. 


Mr. E. B. MENbus, solicitor, of Cumberland, has been appointed 
Coroner for West Cumberland. He was admitted in 1941. 

Mr. J. W. G. RicHArpson, L.A.M.T.P.I., Deputy Town Clerk 
of Beddington and Wallington since 1945, has been appointed 
\ssistant Clerk, Wakefield County Borough. He was 
admitted in 

Mr. 
appointe 


flown 

1941. 
GEORGE S. WALLER, barrister, of Newcastle, has been 
| Assistant Recorder to help with the heavy list of cases 


at Sunderland Quarter Sessions, which opened on Thursday 


of last week. 


Personal Notes 

Mr. Phillip Dalla Mann has been elected President of Sunderland 
Incorporated Law Society in succession to Mr. G. N. Cook. 
Mr. W. R. Gibson elected Vice-President. 

Mr. A. Brook Hirst, Registrar of the Joint County Court 
Districts of Huddersfield, Halifax and Dewsbury, is to retire on 
14th February. Mr. Hirst was admitted in 1901 and was in 
in Huddersfield until 1927. 


has been 


prac tice 

Because he wishes to make way for a younger man, Mr. W. 
Llewelyn Jones, senior partner of Sharman & Trethewy, Bedford 
solicitors, has resigned from the chairmanship of the Board of 
Management of Bedford and District Chamber of Trade, a post 
he has held since 1931. 


Miscellaneous 

The following additions have been made to areas covered by 
tribunals set up under the Furnished Houses (Rent Control) 
Act, 1946 34TH, Urban District of Norton Radstock ; BEDFORD, 
Rural District of Winslow ; BRIGHTON, Urban District of Seaford, 
Rural District of Cuckfield; BourRNEMOoutTH, Urban District of 
Sherborne CoveENTRY, Rural District of Stratford-on-Avon ; 
DerBy, Borough of Ilkeston, Urban District of Wirksworth, 
Rural District of Basford ; Doncaster, Urban District of Darton, 
Urban District of Wombwell; Grtmspy, Rural District of 
Louth; HuppERSFIELD, Borough of Batley; MAIDSTONE, 
Rural District of Sheppey ; Oxrorp, Urban District of Witney, 
Rural District of Ploughley ; PLymMoutH, Borough of Saltash ; 
PortsMouTtH, Rural, District of Romsey and Stockbridge ; 
PreEsTON, Borough of Chorley ; RocupALe, County Borough of 
Bolton, Borough of Bacup, Urban District of Crompton ; 
Sr. AuSsTELL, Borough of St. Ives, Borough of Helston; 
STrocKPORT, Rural District of Macclesfield; WrESTON-SUPER- 
Mare, Urban District of Watchet ; WOLVERHAMPTON, Borough 
of Bewdley, Rural District of Kidderminster. 

The Foreign Office announces anextension of the date for filing 
claims under the third Austrian Restitution Law. Claims must 
now be filed with the competent Special Tribunal in Austria by 
30th June, 1949, and not 30th December, 1948, as previously 
announced. Claims filed after 30th June, 1949, will be inadmissible. 

The Monopolies and Restrictive Practices Commission with the 
approval of the Board of Trade, have appointed as their Secretary, 
Dame Alix Kilroy, D.B.E. She is at present Under-Secretary at 
the Board of Trade in charge of Industries and Manufactures 
Department, Division 1, and is being seconded to the Commission 
for the period of the appointment. 
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